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The promotion of adequate transportation facilities has always 
been a function of} both federal and state governments in the 
United States. One of the powers granted to Congress was to 
establish post offices and post roads. Congress, the state legis- 
latures, and the local governments, in the past have all contributed 
greatly to the development of inland waterways, railroads, and 
highways. The development of aircraft as a safe and useful means 
of transporting both persons and property has already called forth 
some assistance from the various governmental agencies. It is 
the purpose of this article to detail the nature of the state assistance 
and to indicate wherein the aid must be improved if society is to 
realize the highest use of this new and swift means of transpor- 
tation. 

Just as the merchant marine, the railroad and the automobile 
have become established only by the encouragement of government, 
sO must aviation in part depend upon it and assert a claim upon 
its consideration. The use of the automobile was definitely limited 
until the period of hard surfaced roads began; so, also, will the 
airplane be of little value until an adequate system of airways and 





*This is the second of a series of articles on the administrative control 
of aeronautics in the United States. The first article, written by Mr. Langelut- 
tig, “Standards in Aviation Legislation,” appeared in the January, 1933, issue 
of the JouRNAL or AiR Law. The writers desire to express their grateful 
appreciation for the invaluable assistance rendered by the various existing 
state commissions, particularly for the very complete responses given to the 
questionnaire sent out by the Ark Law INstirutTe in an effort to gather full 
information relative to current practices. 

tMr. Langeluttig is Lecturer on Administrative Law in Northwestern 
University School of Law, and Member of the Chicago Bar. Mr. Leo Freedman 
is &@ graduate of Northwestern University School of Law, who, during his 
third year of study, has been engaged in an individual study of the problems 
dealt with in this article, in conjunction with the Arr Law INSTITUTE. 
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airports is provided. As private initiative failed to provide the 
automobile roads, so, also, will it be unable to provide the necessary 
airways and airports to serve the aviation industry. 

As stated, the purpose of this article is to consider the aid 
given by state governments, but it will be necessary to first outline 
the activities of the federal department so that it will be clear what 
functions have been left to the individual states and in what ways 
they may be of help. 


I. FEDERAL ENCOURAGEMENT 


(a) Mail Contracts: 

In the establishment of post offices and post roads, the federal 
government has regularly used its postal funds as an encourage- 
ment to the merchant marine and railroads by profitable mail con- 
tracts. It has, likewise, in the interest of aviation, established a 
special air mail service and now offers to the various air carriers 
fairly lucrative transportation contracts. To date, this has prob- 
ably been the most helpful means of encouraging the development 
of scheduled air transport and, just as the merchant marine is a 
feeder in time of war, so commercial flying may become a teeder 
for the needs of military aviation. The subject of encouragement 
through mail contracts is too technical and involved for more than 
passing mention in this article. 


(b) Airways and Navigational Aids: 

Mail contracts, however, do not exhaust federal aid necessary 
to a successful merchant marine, for lighthouses, harbors, and coast 
and geodetic surveys are essential. Similar aids must also be sup- 
plied for aviation. Airways, airports, emergency landing fields, 
weather reports, beacons, etc., must be provided. Accordingly, the 
federal government has assisted materially in the establishment of 
the great trunk airways and landing fields with their auxiliary 
navigational aids. This direct assistance has been furnished 
through the office of the Assistance Secretary of Commerce for 
Aeronautics. 

The value of these aids to flying, and particularly night flying, 
can not be overestimated. As a pilot leaves an airport at night, his 
route is identified by flashes of light from federally constructed 
and maintained beacons located at ten to fifteen mile intervals. At 
the present time, there are some 1623 of these beacons throughout 
the United States.2, As the main beam of light revolves out of the 





2. C. M. Young, “The Federal Airways System,” 22 Aero Dig. 20 (Mar. 
1933): beacon lights are classified as: (1) airway beacons which may be 
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pilot’s vision, a red code signal is flashed to enable the identification 
of the particular beacon. Every so often the code signal will be 
flashed in green lights to indicate that the beacon is situated at one 
of the federal intermediate landing fields. These fields are usually 
located about thirty to fifty miles apart and each is outlined with 
boundary lights to facilitate a night landing. Obstructions are 
marked by red lights and the best line of approach is indicated by 
green lights. About 352 intermediate fields have already been 
provided. 

More dramatic aid is given when the night is foggy and the 
beacon lights are not visible. To provide for such circumstances, 
radio facilities have been developed and are maintained to assist 
the pilot in keeping on his course. These radio range beacons are 
operated on 150 miles circuits and use is made of either visual or 
aural systems. The visual range beacon, by means of a vibrating 
reed located on the plane’s instrument board, establishes the true 
course without the necessity of any land mark identification by the 
pilot or navigator. The aural range beacon achieves the same result 
through the aid of sound. In the latter case, a radio wave is trans- 
mitted and, if the plane is flying along the airway, a long dash will 
predominate in the pilot’s earphones. The moment the plane drifts 
from the course, a characteristic sound will be heard indicating 
whether to turn right or left to regain the course. At regular 
intervals, the long dashes will be interrupted by radio signals which 
tell the station over which the plane is passing.’ 

In addition to beacons and radio aids, the pilot must have 
available all the latest data concerning weather conditions in the 
vicinity of his flight. This information, supplied by the Weather 
Bureau, is broadcast through the Aeronautics Branch Radio Com- 
munication Stations in the form of airway weather reports. These 
reports indicate the ceiling above the airport upon which a landing 
is intended, condition of the airport landing surfaces, conditions of 
visibility, velocity and direction of the wind at various altitudes, 
temperature, barometric reading, etc. The broadcasts are made 
hourly, and are arranged in groups of three along the same fre- 
quency—two from the terminals and one from some intermediate 





rotating beacons, directional or bearing projectors, and blinkers. These beacons 
are federally established along federal airways (except at airports); (2) air- 
port beacons (which the federal government cannot establish); (3) landmark 
beacons, to enable a pilot to get his bearing; (4) beacons to give long range 
warning of hazardous flying areas (such areas to be outlined by lights). 

3. There are 106 Department of Commerce Radio communication and 
range stations, including 20 under construction; there are 85 intermediate 
airway radio stations (which may act as marker beacons on request), in- 
cluding 18 under construction and 20 stations operating as miniature type 
radio range beacons: Airway Bulletin No. 1, pp. 89-93 (Sept., 1932). 
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field. The last broadcast, from the intermediate field, occurs a few 
minutes before or after terminal broadcast so that if the pilot 
misses one he may still obtain the weather report from the next 
emission. This information is collected by teletypewriter stations 
along the airways and at points 200 miles to the right and left of 
the airways.* In addition, the teletypewriter circuits have been de- 
veloped to enable the transmission of weather maps.° 

The pilot may thus continue along his airway and recetve guid- 
ance by a force that is released many miles from the plane itself. 
At various points the pilot may communicate with the airport mana- 
ger if the plane is equipped with a two-way radio. Through the 
use of these radio range beacons and as a result of the research 
conducted by the Aeronautics Branch it is already possible to guide 
planes to a safe blind landing. This type of landing is necessary 
when a heavy fog envelops an airport. The federal department has 
realized the value of radio and has not awaited the inventive genius 
of others but has, itself, encouraged and discovered radio aids to 
facilitate aerial navigation. 


The foregoing statement represents a part of the development 
of aviation, through physical aids to navigation, accomplished by 
the federal department. Before an airway has been established, it 
is necessary to make a preliminary survey from the air to determine 
the natural aids and hazards. Then a ground survey is made to 
locate intermediate fields and beacon sites. Location costs, drain- 
age and lighting facilities are all considered before the leases are 
finally negotiated.© Extreme and novel difficulties have been sur- 
mounted by the Department and the 19,500 miles of lighted and 
equipped airways is a tribute to its valuable service.” The organ- 
ization of the Airways Division and the allotment of its duties is 
presented in Chart No. 1. 


(c) Educational Services: 


The establishment of interstate airways constitutes the present 
material facilities furnished by the federal government as part of 





4. Relative to weather service, there are 260 stations reporting weather 
data hourly (connected by teletypewriter circuits), 310 weather bureau airway 
stations equipped with teletypewriter service, 68 weather bureau airport sta- 
tions (located along federal airways), 14 airport stations making three-hour 
reports of conditions in their areas (transmitted over teletypewriter circuits 
and commercial telegraph wires), 71 stations with pilot balloon service (to 
determine direction and velocity of wind for aviaton), 46 centers preparing 
three-hour summaries and maps, 1 upper air station in North Dakota. 

5. There are at present 13,500 miles of teletypewriter service: Airway 
Bulletin No. 1, pp. 128-132 (Sept., 1932); C. M. Young, supra note 2. 

6. “Establishment of a Federal Airway,” 4 Air Commerce Bull. 193: 
“Construction of a Federal Airway,” 4 Air Commerce Bull. 215; “Maintaining 
the Federal Airways System,” 4 Air Commerce Bull. 235 
32 Aviation 87 (1933). 
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its program to encourage aeronautics, In addition, various sections 
are maintained to distribute the data obtained through its research 
to the industry and to the public. The promotional activities, the 
conduct of the research work, and the dissemination of information 
has been assigned to the Aeronautic Development Service. The 
organization of that department is also illustrated in Chart No. 1. 

The Editorial Section publishes the Air Commerce Bulletin 
which is a valuable contribution to the history of aeronautics in the 
United States. Furthermore, surveys are constantly being made to 
facilitate the printing of accurate air maps and these are issued at 
present either as sectional or strip maps.® 


(d) Accident Reports: 

The Air Commerce Act provides for the investigation and re- 
porting of all accidents. This service is essential as a means of 
encouraging civil aviation, Uniform analysis is maintained in order 
to arrive at comparative figures that will permit intelligent analysis. 
It is hoped that these investigations will facilitate the drafting of 
regulations to assist in the prevention of a recurrence of such ac- 
cidents. The Department does not attempt to place the blame in 
any accident but conducts the investigation solely for its possible 
preventive effects. The investigations are handled by an acci- 
dent board composed of two or more competent pilots, an aero- 
nautic engineer, a flight surgeon, a lawyer, and a statistician. 


Limitations Upon Federal Encouragement: 


The Air Commerce Act authorizes the Secretary of Commerce 
“to designate and establish civil airways, and . . . to establish, 
operate, and maintain along such airways all necessary navigation 
facilities, except airports.”’° The first limitation pertains to the 
authority to establish civil airways which means, by definition, those 
routes “suitable for interstate or foreign air commerce.” What- 
ever the reason for the limitation, it is clear that if intrastate air- 





8. (1) Coast and Geodetic Survey of the Department of Commerce, (2) 
Geological Survey and General Land Office maps of the Department: of Interior, 
(3) Forest Service, (4) Bureau of Chemistry and Soils, (5) Bureau of Public 
Roads, of the Department of Agriculture, (6) Post Route of the Post Office 
Department, (7) State, county, railroad and automobile maps (commercial), 
(8) Power Transmission line maps, (9) Aerial photography: H. H. Blee, 22 
Aero Dig. 15 (Jan. 1933). 

9. Accident Statistics, 1928-1932 (4 Air Commerce Bull. 418): 

Period Miles Flown No. of :' ic Accident Per Miles 


Jan.-June, 1088 


27,195,062 
oo 668, 414 


-» 1932 12 64,5 3 1 — 6547, 178 
44 Stat. L. 568, Bee 5-b. Italics ours. 
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ways (a most important feature of private flying) are to be estab- 
lished, they must be provided by state or local government, or by 
private initiative. 

The second limitation concerns airports. While the provision 
of airports is a necessary part of interstate air commerce develop- 
ment, it is apparent that federal encouragement is not to extend 
that far.11 The government does aid in the provision of the in- 
termediate fields located along the main airways, for safety pur- 
poses. Regular commercial use of these fields is prohibited by the 
Act and this has called forth some criticism.'? 

There are other limitations that are not statutory. Despite 
a far-reaching program of encouragement that has been planned, 
budgetary necessities have caused a serious curtailment in appro- 
priation’® and there may not be sufficient funds even for adequate 
maintenance.’* This cut may also affect the Weather Bureau and 
leave a very important service to be maintained by the States, if 
it is to meet the needs of aviation. 


II. Types anp MetTHops oF STATE ENCOURAGEMENT. 


(a) In General: 

“Private or intrastate flying will appear as a major factor in 
social and business life when . . . andonly when . . . the 
several states recognize their opportunities and _ responsibilities 

.”15 The state must supplement both the federal and local 
activity in relation to the promotion of aeronautics. 

The main constitutional objection standing in the way of the 
expenditure of state funds to promote a particular industry is that 
such moneys, collected as taxes, are being used for a private pur- 
pose. Most state constitutions expressly provide that appropria- 
tions should only be made for a public purpose.** The contention 
that money as used is not for a public purpose has adequately 
been answered by precedent. The Report of the Standing Com- 
mittee on Aeronautical Law of the American Bar Association, in 
commenting upon Section 2 of the proposed Uniform Aeronautics 
Code, states: “We conceive it to be within the power of the state 
government to foster an industry so promising of convenience and 
prosperity to its population, just as a state may encourage agri- 





Cc. ¥. Young, supra note 2. 
iC, Rohlfing, National Regulation of Aeronautics 1888), p. 152. 


cAviation in the Federal Budget,” 32 Aviation 15 (1933 


“Aviation in the Federal Budget,’’ 31 Aviation 7 (1932). 
Cc. L. Lawrance, “The Opportunity of the States,” 3 Aviation 679 


See, for example, Constitution of Illinois, Art. IV, Sec. 16. 
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culture, stock raising, egg production, game and fish propagation.” 
To this may be added the state encouragement of the automobile 
industry and of navigation by the establishment of harbor facilities. 

The courts have generally upheld the public character of pro- 
motional work of state commissions when that question was urged. 
In Brooks & Taylor v. Tripp,” it was held that an act to protect 
and promote the shellfish industry was within the police power. 
Similar results have been reached in the cases of Westlake v. 
Anderson,'® Portland Fish Co, v. Benson,'® and State v. Robinson. 

The promotion of aviation likewise serves a most essential pub- 
lic purpose. In a letter to the county Boards of Supervisors, the 
Michigan Department of Aeronautics writes: 


“We feel that the increased use of the airplane should be encouraged 
in the State of Michigan for two particular reasons. The first is our 
manufacturing possibilities; just as our State now leads in the production 
of motor cars and accessories, so will our state lead the world in the 
production of airplanes, motors and accessories. The second reason for 
encouraging the use of this fast transportation medium is for the purpose 
of bringing tourists and sportsmen in greater number into our now out- 
standing nothern playgrounds. As new manutacturing industries locate 
in our state and prosper, as our resort areas increase their business, as 
more and more of northern tax delinquent lands are put to useful purposes 
so will our state as a whole prosper.”?1 


Michigan has thus expressed the advantage of aeronautic en- 
couragement in that state with two specific and convincing reasons. 
Chart No. 2 illustrates the states that have provided promotional 
work, 


(b) Airports and Landing Fields: 

(1) State Aid Through Construction and Maintenance— 
There are nineteen states which have a total of forty or more air- 
ports or landing fields?? and ten states that have over fifty such 
facilities.°* These figures include federal fields, military fields, 
and the federal intermediate fields which are open to civil aircraft 
only in time of emergency. Not more than nine states have more 





17. 185 N. C. 159, 47 S. E. 401 (1904). 

18. 83 N. D. $26, 156 N. W. 925 (1916—the promotion of diversified 
farming). 

19. 56 Ore. 147, 108 Pac. 122 (1910—promotion of salmon industry). 

20. 35 Neb. 401, 53 N. W. 213 (1892—promotion of agriculture through 
Agriculture Society). 

21. Letter undated. 

22. Arizona, California, Florida, Georgia, Idaho, Illinois, Indiana, Kansas, 
Massachusetts, Michigan, Montana, New York, Ohio, Oklahoma, Oregon, Penn- 
sylvania, Texas, Washington, and Wisconsin. 

28. California, Florida, Illinois, Michigan, New York, Ohio, Oklahoma, 
Pennsylvania, Texas, and Wisconsin. 
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Chart No. 2 


STATUTORY AUTHORIZATION OF PROMOTIONAL FUNCTIONS OF STATE 
REGULATORY BODIES 


FUNCTIONS 


Total No. of 
States 
Alabama 
Arkansas 
California 
Colorado 
Connecticut 
Illinois 
Kentucky 
Louisiana 
Maryland 
Massachusetts 
Michigan 
Minnesota 
New Jersey 
New York 
Pennsylvania 
Rhode Island 
Tennessee 
West Virginia 





Encouragement 
Encourage aviation 11 
Encourage establish- 
ment of airports 7 
Encourage establish- 
ment of facilities 
Survey and map air- 
ways 

Encourage establish- 
ment of aero in- 
dustries in state 

Consult with and ad- 
vise. municipalities 
and private inter- 
ests as to estab- 
lishment and con- 


vas 
~ 
va 
va 
as 
A 


struction of facili- 
ties 


Establishment 
Construct and im- 
prove airports 
Establish and main- 
tain aids to navi- 
gation 8 
Building of roads 
leading to airports 1 


Marking 
Mark aviation fields 2 
Air marking to aid 
air navigation 7 


Informational 
Weather service 3 
Collect and dis- 

seminate informa- 

tion 
Bulletin of airports 
and airways 
Exchange informa- 
tion with other 

States 
Conduct research 
Study aviation con- 

ditions for purpose 
of recommendation 3 xX 





1. Financial aid to municipal airports. 
2. Special enabling act. 
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than forty municipal and commercial airports,”* so it is quite ob- 
vious that there have not been adequate airport facilities provided 
to meet the present needs of aircraft operations. This definite lack 
of airport facilities in the hundreds of medium and small cities 
contributes materially to the decrease of private flying, despite a 
definite increase in commercial air travel—where the facilities have 
been provided.?> Even more serious, is the neglect of the many 
small airports that have already been constructed.” 

The problem of airport construction and maintenance—par- 
ticularly the problem of securing the assistance of other agencies 
in the construction and maintenance—is becoming more distinctly 
a state problem. In the United States, there are not over thirty- 
five state owned airports.?7. It has been held that the establish- 
ment of an airport by a municipality serves a public purpose and 
that it is therefore within the sphere of governmental aid.2* By a 
parity of reasoning, a state could—through its aeronautics com- 
mission or similar regulatory body—supervise and aid in the es- 
tablishment of airports and landing fields. 

The present economic stringency has hampered all promotional 
activity of this character—especially governmental activity. How- 
ever, large sums are not required to provide the necessary facili- 
ties. The airlines are quite well provided with airport facilities 
along their routes, but what is seriously needed is more landing 
fields and airports at the smaller communities, both for reasons 
of safety in general flying and to serve as feeders to the main 
lines. One writer suggests the provision of landing fields (50 acre 
average) at an annual rental of from $2.50 to $3.00 an acre with 
an initial outlay of $500 to condition the field and $100 annually 
to maintain it.2° Another writer has estimated the cost of federal 
intermediate fields at $4.71 an acre for leasing a field (47 acre 
average) and about $5,000 to provide night lighting.2° The State 
of Michigan expended $30,000 on twenty-six fields and many of the 
fields in that state have been constructed with an initial cost of 
not more than $400. The New Jersey commission, in its annual 
report, makes the following statement: 





24. California, Florida, Illinois, Michigan, New York, Ohio, Pennsylvania, 
Texas, and Wisconsin. Statistics from 4 Air Commerce Bull. 350 (1932). See 
also: “Twelve Hundred Airports,” 32 Aviation 87 (1933 for graphic repre- 
sentation of the situation). 

25. B. D. de Weese, “Local Airport Problem,” 21 Aero Dig. 41 (July 1932). 

26. “Neglect of Small Airports” (editorial), 21 Aero Dig. 35 (July 1932). 
in 4 Air Commerce Bull, 399 (1932). State owned airports estimated 
a 

J. Freeman, “Establishment of Airports as a ‘Public Purpose,’” 

1 Air Law Rev. 139. 

29. R. G. Landis, “TIltinois Program of Aviation Encouragement,” 4 JouR- 
NAL OF AIR Law 190 ‘a9 3). 

30. C. C. Rohlfing, supra note 12, pp. 150-151. 
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“One of the obstacles encountered in a field program is the impression 
that development of a community airport necessitates the outlay of large 
sums of money. As a matter of fact, development of a field adequate to 
serve the needs of a community for daylight operation can be very inex- 
pensive. The boundary marking of a fairly level field of doubtful agri- 
cultural importance, placing of a cross in the center, removal of a few 
trees or bushes on the edges of the field, are all that are essential. For 
the expenditure of a hundred dollars almost any town can have an airport 
adequate to serve its needs for pleasure and for the carrying on of an 
occasional passenger service.’31 


There has been a variety of opinion as to what private or gov- 
ernmental agency should supply the necessary airport and landing 
field facilities, At present, there are (1) private and commercial 
airports and fields; (2) municipal airports; (3) a few state air- 
ports and fields, and (4) federal intermediate and auxiliary fields— 
which are not available to civil aircraft unless in time of emer- 
gency. Because of the failure of any one of these agenctes to 
establish and maintain a sufficient number of ports and fields, vari- 
ous combinations of agencies have been advocated. Many have 
called for some form of federal aid. The proponents liken this 
assistance to the present federal policy of subsidizing state highway 
construction. In Florida, for instance, the Tampa Aero Club re- 
quested that part of a $3,250,000 road fund be used in the con- 
struction of emergency landing fields. The claim was that since 
the state appropriates $25,000 a year for fields, the federal govern- 
ment should provide a like amount. The same general idea has 
been expressed by others in close contact with aeronautical needs 
and conditions.’ Others have advocated some form of state co- 
operation or assistance. Thus, the Pennsylvania officials thought 
it prudent to have the state buy the land and have the municipalities 
or other governmental subdivisions manage the port.** Such a 
plan has many good features. The community requirements are 
looked after by local officials while the state authorities can de- 
velop a general scheme for the location of airports and landing 
fields and may impose adequate regulations to insure the meeting 
of minimum standards. A variation of this financial program 
would be to have the local governmental body donate the land and 
allow the state regulatory body to construct and maintain the port 
or field. Such a method would permit the state commission to 





5™ Annual Report of New Jersey State Department of Aviation (1932), 
32. J. D. Wood, “Commissioner of Public Works, Idaho,” 27 Aviation 
1065; C. L. Lawrance, “The Opportunity of the States,” supra note 15, p. 582. 
33. “Resume of Mapaeeeee of Pennsylvania in State Regulation,” 16 U. 
S. Air Serv. 29 (Sept., 1981). 
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initiate its policies directly. Essentially, a uniform organization of 
these facilities is necessary and whether this can be achieved bet- 
ter by regulations and supervision or by direct maintenance is a 
matter of conjecture at present. 

With the state regulatory body supervising these construction 
projects, the country would be assured of fields which would be 
equitably placed and which would be of uniform design. There 
is also the probability that the commission, as one member of the 
state’s society of administrative boards, would be able to coordi- 
nate the machinery of many state departments and thereby realize 
some economies. For example, the County Road Commission of 
Michigan has agreed to do work in the construction of an airport 
without an equipment rental charge. Other departments in that 
state, such as the Department of Public Works, State Highway 
Department, and Conservation Department, can and do cooperate 
with the Aeronautics Board. A movement that is now being 
stimulated by the Michigan Board of Aeronautics is the use of 
unemployed welfare labor through cooperation with the State 
Welfare Department, to engage in the actual development of new 
fields and to improve the condition of the fields which have al- 
ready been established. 

Comparatively few states have actually established or now 
maintain airports or landing fields. In some instances, state legis- 
latures by special act have appropriated money for a state airport. 
Connecticut and Rhode Island** have splendid state airports and 
Louisiana is now developing the Shushan Airport.** Other states 
have carried on a more constant program in the establishment of 
these airports. Tennessee has twelve airports classified as ‘“Muni- 
cipal” with state aid.*° Florida has made an appropriation of 
$20,000 for ten fields and contemplates a state sponsored airport 
at West Palm Beach. Virginia has made an appropriation of 
$25,000 for airports.*7 In the State of Idaho, the Aeronautics 
Division of the Department of Public Works has established five 
state auxiliary fields.** Michigan has shown the most progress 
so far as the establishment of state fields is concerned. At present, 
in that state, there are seventeen completed landing fields, four 
are now under construction, and five fields will soon be started.*® 





34. “Rhode Island State Airport,’ 19 Aero Dig. 41 (Nov., 1931). 
35. 20 Aero Dig. 44 (Jan., 1932). si . : 
36. Bulletin, Department of Highways and Public Works, Division of 
Aeronautics, Tennessee, 1932. 
37. Definite data concerning the activities of the last two states has not 
been received. 
38. Letter from Mr. A. C. Blomgren. 
Feb. — Bulletin, issued by State Board of Aeronautics, No. 18, 
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To date, the cost of these fields has been approximately $30,000; 
the statute expressly limits the amount of money that can be spent 
in any one county to $15,000.*° 

Michigan seems to be the only state which assists private air- 
ports, and then only to the extent of marking them, In case of 
municipal and county airports, the Michigan Board of Aeronautics 
has contributed $60 per month to each port to help carry the bur- 
den of the lighting costs, and have also assisted in the marking 
of the ports. The cost to the Board of airport lighting for the 
past year was $5,760 and $1,200 for airport marking. This as- 
sistance has been rendered despite serious statutory limitation for, 
according to the act which created the gas tax and so furnished 
the revenue, money collected is to be spent only upon landing 
fields and airports completely controlled by the state.* 

In Idaho, the state has aided thirteen airports and landing 
fields. This includes the grading and surfacing of a municipal 
airport (Burley), the sand-surfacing of runways (Boise), winter 
maintenance, like the rolling of snow—in cooperation with the 
Highway Department (McCall, Cascade, Warren, DuBois and 
Idaho Falls), the lighting of a port (Nampa), construction of an 
administration building (Pocatello), and participation in the erec- 
tion of hangars. The total cost of this work was $14,500.42 In 
Virginia, financial assistance has been given to municipal airports 
through the Highway Department. 

(2) Cooperation of State Commissions by Encouragement of 
Airport Establishment—The development of an airport involves 
many technical, as well as practical, problems. These include the 
selection of a proper site relative to accessibility and area, weather 
information, scientific grading and drainage, preparation of run- 
ways, landscaping, illuminating for night flying, radio installation, 
and the construction of buildings.** The information concerning 





_ 40. Michigan, Public Acts 1931, No. 160, approved May 27, 1931, Sec. 4: 
“Upon recommendation of the Michigan Board of Aeronautics or the Depart- 
ment of Public Safety, the State Administrative Board is hereby authorized 
to acquire, own, control, lease, equip, improve, operate and regulate landing 
fields for the use of aircraft as may be deemed necessary and advisable for 
use by the Department of Public Safety, the Department of Conservation, the 
Michigan Board of Aeronautics and the several police officers of this State. 
Said board is hereby authorized to establish landing fields for aircraft for 
such purposes upon any land owned or leased by the State of Michigan: 
Provided, however, That there shall not be expended to exceed $15,000 in any 
one county for such purposes and no money shall be expended except such 
as may be in the aeronautics fund hereby created. Such expenditures shall 
be authorized by the State Administrative Board ,upon plans and specifications 
approved by the Michigan Board of Aeronautics.” See 1931 U. S. Av. R. 381. 


41. Ibid. 
(1932), Report of the Department of Public Works, Aeronautics Division 


Ps 43. W. E. Arthur, ‘Airport Development,” 19 Aero Dig. 50 (July, 1931) ; 
Airport Development,” 7 Av. Eng. 20 (Nov., 1932). 





316 THE JOURNAL OF AIR LAW 


these factors can best be obtained from some central, well-qualified 
source, 

The state regulatory body should conduct studies to determine 
at what points landing fields could be located most advantageously. 
This would include a consideration of available local commerce, 
the development of a system of intrastate airways, the proper 
spacing between fields to avoid unnecessary duplication, the avoid- 
ance of dangerous local air traffic conditions, and the ultimate es- 
tablishment of a system of emergency landing fields throughout 
the state. Connecticut, Idaho, Illinois, Michigan, New Jersey and 
Ohio have already made such studies and are in position to advise 
as to desirable sites. In Massachusetts, the Highway Department 
aids in the airport surveys. The supplying of expert information 
relative to the proper maintenance of an airport has also been part 
of the commission’s program in both Connecticut and Idaho.* 

The state body should also stress local cooperation as the 
ultimate solution of aeronautical advancement, and in furtherance 
of that purpose could supply information to communities so as 
to feature the advantages of landing fields. The Illinois Aero- 
nautics Commission has illustrated what can be done, in this con- 
nection, despite a limited budget. The commission first conducted 
a survey of the state for state-owned land or fair grounds which 
might be available for airport purposes. The next step was to 
interest the county commissioners and municipalities in the possi- 
bilities of aviation’s development and services. Nine new projects 
were given state assistance by means of addresses and articles to 
arouse enthusiasm and assist in the money raising campaigns. The 
commission also conducted an aerial survey of the entire state in 
order to suggest possible sites and has, on occasion, made detailed 
ground surveys for communities which were about to establish an 
airport. 

The Michigan Board of Aeronautics has repeatedly shown 
originality and thoroughness in its airport program and has re- 
cently inaugurated a plan of bringing pressure to bear upon county 
organizations to set up a county aviation commission or to dele- 
gate to some existing county organization the responsibility for 
aeronautical progress in that community. At present, thirty-two 
of these county aviation committees have been appointed.*® 

(3) The Idaho and Michigan Procedure in Regard to Airport 
Development—Idaho and Michigan are the only states where aero- 
46 





44. P. Becker, “Connecticut—An Aviation Leader,” 18 Aero Dig. 
(June, 1932) . 
45. Monthly Bulletin, supra Note 39, p. 3. 
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nautical authorities have undertaken anything approaching a com- 
plete program of promotion. As an indication of methods which 
may be emulated and improved upon when other commissions are 
adequately empowered and financed, the activities of these states 
are here described. 

In Idaho, the aeronautic interests of the state are cared for by 
the Aeronautics Division of the Department of Public Works. To 
the Airways Engineer of the Department is delegated the duty 
and responsibility of establishing the landing fields. Three methods 
of promotion have been adopted by the Division, as follows: (1) 
the state itself has established a number of fields; (2) the state 
body has cooperated with counties, cities or towns in their construc- 
tion programs, and (3) the Engineer has inspected proposed sites, 
for private operators, and has recommended possible sites, condi- 
tion of the fields before any improvements have been made and 
estimated costs of necessary improvements. According to the 
Idaho law, no airport or landing field may be used until the proper 
state officer has issued a permit or license therefor.*® Hence, when 
an airport or landing field is contemplated, a letter is sent by the 
individual or group interested to the state officer who makes a 
careful investigation and report. 

In the selection of a site, a preliminary ground survey is al- 
ways made—including a layout plan showing the location of all 
obstructions, runways and hangars. When it becomes necessary 
to make an engineering survey (when the land selected requires 
elaborate grading and development work), the highway engineers 
are asked to assist. Such a survey consists of a topographical map 
together with any other data required for a comprehensive report 
and cost estimate. The state plane is used occasionally to demon- 
strate the safety of the site and the absence of dangerous air cur- 
rents. Aerial pictures may be taken when several sites are being 
considered, In any case, the choice of locations is influenced 
primarily by the traffic needs and weather conditions. The first 
state constructed field was developed to provide a landing field on 
the federal airway and yet out of the fog belt which occasionally 
enveloped the Boise airport, the customary terminal. 

The state airways are laid out along the best topograph areas 
available. Their establishment was the result of a very careful air 
survey, supplemented by photographs, weather reports, notes on 
air conditions, and a thorough ground survey. When a community 
desires to avail itself of the benefits of air transportation and 





46. Idaho L. 1929, Ch. 137, Sec. 2(h). See 1929 U. S. Av. R. 493. 
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wishes to establish an airport or landing field, the first question is 
concerned with the need for such a facility. If not needed, the 
project is officially discouraged. If needed, the second question 
concerns the willingness on the part of the community to finance 
the port. A satisfactory disposition of these two questions leads 
to the active assistance of the state body. The equipment and per- 
sonnel of the highway forces is drawn upon for maintenance 
purposes. For fields owned and maintained by the state, the an- 
nual cost of maintenance has averaged about $100. The state 
does not provide for any personnel in the form of a manager or 
supervisor at any landing field or airport. 

In Michigan, the promotion of aeronautics is carried on by 
the State Board of Aeronautics which consists of the Highway 
Commissioners, the Commissioner of Public Safety and five mem- 
bers appointed by the Governor to serve without pay. An “aero- 
nautic fund” is maintained by the State Administrative Board, 
which fund includes all income from aviation. When the Board 
contemplates an improvement, it recommends to the Administrative 
Board that funds be released for a specific purpose. The manner 
of utilizing the money is within the sole discretion of the Board 
of Aeronautics, 

The Director is made responsible for the establishment of 
landing fields. Once more, the desirability of landing facilities is 
ascertained by aerial surveys conducted by the state plane, To date, 
aerial photographs of existing and proposed airports have cost the 
state $2,100. The establishment of fields has been undertaken (1) 
to meet definite traffic needs; (2) to take advantage of community 
cooperation with finances; (3) to reduce navigational hazards, 
and (4) to increase the use of private planes by providing landing 
facilities in the hunting and resort area. Of the fields now com- 
pletely constructed, the land for six was purchased, five were 
leased, and six were located on state, county or city land. The 
costs range from $100 to $2,500. These fields are maintained 
with the cooperation of the State and County Highway Depart- 
ments and the Conservation Department. Annual maintenance 
for a typical field has been estimated at $25. The Director or an 
Inspector regularly inspects the fields in the interest of safety. 

The Board has furnished aid to privately or municipally owned 
airports by means of addresses, selection of sites, and expert ad- 
vice as to construction and finance. As previously indicated, this 
assistance has also included the marking and lighting of these air- 
ports. The lighting equipment has been leased and the marking is 
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recommended, then materials are purchased by the Board and 
welfare labor is secured at the airport proprietor’s expense. In 
any case, the marking is done under the general supervision of 
the Board. One of the reasons justifying this action is that of a 
furtherance of the public safety. 


(c) Airways: 

Airways are as necessary for flying as highways are for motor- 
ing. The most desirable airways should be equipped with beacons 
for night flying, with radio aids and an adequate weather service. 
The federal government, as indicated, has done much for the in- 
terstate trunk airways but appropriation cuts have necessitated a 
premature cessation or curtailment of its valuable activities. The 
states must continue the growth that has been so carefully started. 
Intrastate airways remain exclusively a problem for the states to 
handle.” 

The laying out and maintenance of airways is solely a gov- 
ernmental function. Precedent for such activity may readily be 
found in the construction of highways. In former times, it was 
the custom of each village to develop and maintain the public 
roads by means of labor supplied by the villagers. It was even 
considered a criminal offense to fail to work on the public roads. 
As the use of the roads increased, complicated machinery became 
necessary and expert surveys were needed to insure a wise ex- 
penditure of money and to prevent unnecessary duplication of 
facilities. The federal government, under the Federal Highway 
Act, has given much aid to the building of state highways and 
this aid has induced the states to enter into gigantic construction 
programs.*® As airway planning and development is perhaps an 
even more technical matter, it is quite necessary that the promo- 
tional program be conducted by state governmental experts. 

Few states, however, have given much assistance to the pro- 
vision of air navigation facilities. In Idaho, the selection of logical 
flying routes across the state and their development has been a 
major activity of the Aeronautics Division of the Department of 
Public Works. Flying conditions, existing or projected ground 
facilities, terrain traversed and probable traffic requirements are 
all considered. At present, there are twelve designated airways 
in Idaho comprising a total of 2,228 miles—1,793 miles of which 





G. K. Berry, “Subsidizing the Short Feeder Line,” 31 Aviation 253 


State v. Sharp, 125 N. C. 632, 345 E. 264 (1899). 
49. David Lawrence, The Other Side of Government (1929), Ch, XIX, 
Motor Highways, pp. 150-58. 
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are state airways. These airways are classified as follows: (a) 
federal airways (lighted)—435 miles; (b) interstate connections— 
542 miles; (c) state airways connecting federal airways—1,011 
miles, and (d) state airways feeding federal airways—240 miles. 
Lack of funds has prevented the placement of lighting facilities 
along these airways. 

Michigan has likewise engaged in the development of a system 
of state airways. In 1932, the State Board of Aeronautics was 
operating eleven beacons at an expense of $2,600. Part have been 
discontinued, and now only six remain. Connecticut operates a 
single beacon at the state airport with an annual operating expense 


of $1,500. 


(d) Air Maps: 

One of the most useful aids which may be furnished by the 
state regulatory and promotional bodies is the preparation and 
distribution of accurate state air maps. These maps would show, 
in addition to the usual data, the federal and state airways, all 
airports, landing fields and emergency fields, beacons, etc. Several 
of the states have already undertaken this task and the maps which 
have been provided are most useful. In this regard, the efforts of 
Florida,®*° Idaho, Michigan and Tennessee must be mentioned. 


(e) Weather Service: 

There is a very definite need for a state weather service to 
supplement the federal service, but only two states have as yet 
established such services, They are New York and Michigan. In 
1930, New York had 23 stations which were serving the whole 
state in conjunction with the federal service. Observations were 
made at 8:00 A.M. and 12:00 noon and the data sent to the 
central office at Albany and there charted and distributed quickly 
by means of radio and telegraph. 

Michigan has six weather observation stations which, in 1932, 
cost the state $2,400. This service is carried on as in New York, 
in cooperation with the U. S. Weather Bureau. The service 
rendered consists solely of the making of observations. Forecast- 
ing, by reason of the specialized knowledge required, is left solely 
to the federal meteorological experts, The information collected 
is disseminated by relaying it to the federal radio station at Jack- 
son. The Michigan Board of Aeronautics is attempting to facilitate 
the dissemination of weather information by getting the cooperation 
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of the State Police Department and the use of its radio. It will 
then be able to forward information to persons who intend to 
fly over a certain route about thirty minutes prior to departure. 
The Board has, in addition, established two stations which conduct 
experiments for accurate “ceiling” observations. 

In Illinois, local operators were offered assistance in obtain- 
ing weather information when the commission established a com- 
munication system for its dissemination. Four stations were au- 
thorized to supply weather information by means of “collect” phone 
calls. The service to date has involved an expenditure of only 
$103. The commission has also attempted to make use of the 
police teletypewriter system which consists of fourteen stations 
throughout the state. The aim is to have the state highway police 
report local ‘weather conditions—visibility, etc, These reports 
would then be transmitted to the fourteen stations and so be avail- 
able to persons starting a flight from almost any part of the state. 
The major obstacle to such a scheme is a legal one, since the police 
teletypewriter apparatus may, by statute, be used only for police 
work. A bill has been introduced, in 1933, to empower the high- 
way police to cooperate in this manner.®* 

A state weather observation and reporting system would serve 
the following purposes: (1) information would be disseminated 
along intrastate airways (the federal bureau only covers interstate 
airways); (2) an analysis of local conditions and the marking of 
“bad spots” would be facilitated; (3) with an intensive reporting 
system, transport planes and others could be routed so as to avoid 
bad weather; (4) upper air experiments could be made with the 
aid of the state plane (kites and captive balloons which are now 
used are expensive and not very efficient, since they can only reach 
a limited height and can be used only during fair weather), (5) 
the data collected would aid scientific research and make possible 
more accurate future forecasts, and (6) teletypewriter circuits 
could be installed to increase the speed in distribution of weather 
information and so make it more valuable. 


(f) Air Marking: 

(1) Directional and Locational Air Markings—This type of 
marker has been provided or promoted by many of the state bodies. 
A frequent type of directional marker is to be found along the 
highways of the state, and another usual form is the municipality 
marker. There is a general tendency toward uniformity in fol- 











Landis, “Illinois Plan of Aviation Encouragement,” 4 
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lowing the federal air marking guide set forth in Aeronautics 
Bulletin No. 4.52 The state commissions in Connecticut, Idaho, 
Michigan, Ohio, Oregon and Vermont have directly shouldered 
part of the cost of this marking. 

In Michigan, a very extensive propaganda is being engineered 
to have every town properly air-marked. The Board furnishes the 
paint provided that the local community will supply the labor. The 
Board also makes the preliminary aerial survey to determine the 
most useful location and then approves the marker after it has been 
completed. This service has cost approximately $1,150 to date. 
The labor is usually supplied by the local American Legion Post, 
a welfare department, or by one of the service clubs of the com- 
munity. Over forty cities or towns have thus far been so marked 
and it is estimated that about 200 towns will be marked by the 
end of the present summer. During the past year, the Board re- 
painted six highway markers, originally established by the service 
clubs, at an expense of $100. 

In Idaho, the air marking program has required $500. The 
state body has encouraged the establishment of the markings and 
has rendered financial aid when necessary. The cost of the markers 
has been borne by the municipality, some civic organization, or by 
the state. At present, thirty-five out of one hundred fifty towns 
of over 500 population have been air marked. The Idaho depart- 
ment has also established two directional markers on the highway 
as an experiment to determine the cost of construction and main- 
tenance and the value to pilots. It was found that the highway 
marking cost about $45 per marker and that it required painting 
about twice a year—making a yearly maintenance cost of $70. 
The State of Connecticut has expended $1,239 on the construction 
of air markings. 

Several commissions have been able to obtain results by co- 
operation with other departments, and this should be an essential 
feature of every aviation commission’s work. In New Jersey, the 
Highway Department installs highway marking for the commission 





52. The federal government, while not establishing such airmarkings ex- 
cept in conjunction with intermediate landing fields, has done a lot to 
encourage uniformity of airmarking. A special research study was made to 
determine the most advantageous types and sizes of markings and to determine 
what colors of paints would fulfill at least minimum requirements of aerial 
navigation. States have accepted this federal guidance, even as they have 
always looked to the Aeronautical Branch for the formation of essential policies. 
The Department has included in its publications descriptions of types of air- 
markings, generally found in use, as follows: (1) roof markings, (2) airport 
markings, (3) intermediate field markings and auxiliary field markings, (4) 
highway markings, and (5) markings for those airports which require an 
encircling of the field to the right instead of the left’ before landing. The 
ordinary airmarking should include the name of the city or town, the meridian 
marker, and an airport pointer and the mileage thereof, with the type of 
landing facility. 
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and requires only the minimum reimbursements. Massachusetts 
has had fifteen state hospitals marked by the Department of Men- 
tal Diseases. In California, air marking is handled by the local 
Chamber of Commerce. In Illinois, the state Chamber of Com- 
merce, through its Aviation Committee, has been conducting a 
thorough campaign for air marking. The chairman of that com- 
mittee is a member of the Illinois Aeronautics Commission so 
there is complete cooperation between the state body and the Cham- 
ber of Commerce. The state chamber again carries out its pro- 
gram through the efforts of the local chambers. In Michigan, the 
garages of the State Highway see ahaa and all county garages 
have been air marked. 

Ohio, at present, is the most completely air marked state in 
the country and has 75% of its municipalities marked. The Ohio 
laws require that every incorporated city or town in the state shall 
be air marked.** This program has been furthered by the Director 
of Aeronautics who has obtained the full cooperation of the various 
state departments and public institutions. The Highway Depart- 
ment constructed one hundred forty markers on the highways. 
The State Department of Education, Department of Public Works, 
Department of Public Welfare, and State Adjutant General’s De- 
partment have all supported air marking by the installation of 
markers on the roofs of their buildings. The state has also had 
the assistance of large commercial firms and local civic organiza- 
tions. 

Every state body should attempt to arouse local interest in 
proper air marking, and this can be achieved as a result of personal 
letters, articles appearing in newspapers, addresses, and interviews 
—as has been done in Connecticut, Illinois, Virginia, Kentucky,** 
and New Jersey. 

(2) Marking or Removal of Hazards—The elimination of 
hazards to aviation, either by proper markers or by the removal 
of the obstacles is in furtherance of safety. An ideal program 
would result in the removal of all hazards. The state has been 
permitted to destroy property when it has been found to be a 
public nuisance. The obstacles to be found near airports and 
along the airways are of numerous types, Many are in the form 
of water towers, chimneys, tall trees, radio towers, high tension 





53. Gen. Code 6310-44. Cf. F. L. Smith, “Air Marking in Ohio,” 4 
JOURNAL OF AIR Law 223 (1933). 
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324 THE JOURNAL OF AIR LAW 


lines, etc. These can hardly be classes as nuisances. If the ob- 
stacles are to be removed, the procedure of eminent domain must 
be resorted to and reasonable compensation must be made. But, 
many times, all that is required is an interview with the owner of 
the property in question. The success of such an approach de- 
pends in large part upon the nature of the obstacle and its cost. 

As yet, no state body has conducted a definite program look- 
ing toward the removal of hazards. Idaho, Michigan and Vermont 
representatives have made friendly appeals to the owners, in the 
interests of the safety of aviation. 

If the hazards cannot be removed. they should at least be 
adequately marked. The state commission should either compel 
the marking,®® or should do the marking itself. In Illinois, an ex- 
periment was conducted as to the possible use of neon markers 
placed on high tension lines, and it was found that the markers 
can be installed and maintained at a very low cost. 


(g) Educational Program: 

A progressive educational program does not require extensive 
financial support and yet upon its success rests the ultimate use of 
all the aviation services. Whatever will increase the use of those 
services is of benefit to the growth of the industry. In State ex 
rel. Hall County Farm Bureau et al. v. Miller et al.,5* the expendi- 
ture of public funds for research as to the scientific methods of 
farming and the dissemination of results was held to be for a 
public purpose. A like result was reached in Owen et al. v. Main 
et al.*? when the court was confronted with the expenditure of 
public funds upon improvements in aid of educational work. 

Some of the added functions of a state aviation commission 
have been summarized by the New Jersey State Department of 
Aviation, in speaking of their own program, as follows: 


“Progress has been made in bringing the story of aviation before the 
public, The State Department has given innumerable lectures and lantern 
talks to high schools and civic bodies. Many aviation ‘projects’ undertaken 
by schools have been furnished data, photographs and organization assist- 





55. Such is the case in Michigan. Pub. Acts 1931, No. 89, Sec. 1, 2. The 
Board of Aeronautics may mark all obstructions within a reasonable distance 
of an airport, landing field or seaplane harbor. The owners of such obstruc- 
tions shall allow the Board to mark them, and the cost to be assessed upon 
the owners or operator of the airport. The Act also makes unlawful any 
further erection of “telephone, telegraph or transmission lines, wires, cables, 
poles or towers, within a distance of 1,000 feet of any licensed aiport .. . 
which in the opinion of the Board . . . will be hazardous.” See 1931 U. 8. 
Av. R. 3838. 

56. 104 Neb. 838, 178 N. W. 846 (1920). 


57. 92 Neb. 258, 188 N. W. 164 (1912). 
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ance. Numerous clubs are thriving on model building, meteorology and 
kindred subjects. The State Museum organized an exhibit early in the year 
which was viewed by thousands. Probably the finest local exhibit ever 
presented by a civic museum was that displayed at the Newark Museum, 
established with the assistance of Commissioner Aldworth, where the his- 
tory of aviation is portrayed. This exhibit was visited by over 60,000 per- 
sons during a period of three months. 

“So numerous have been inquiries as to aeronautics education that 
Rutgers University developed and established in September, 1932, a course 
of primary studies on the subject. The course has proven very popular and 
naturally the assistance of the State Department of Aviation has been 
given,”’58 


The Michigan Board has made a concentrated effort to famili- 
arize the youth of that state with the mechanics of aviation. This 
has been in part achieved by inserting a chapter concerned with 
the basic aviation subjects into the standard physics book. Model 
plane building has been encouraged by sponsoring contests. In 
Ohio, the Director has stimulated interest in aviation by aiding in 
the formation of clubs and associations. In addition, he has sought 
to educate the other state departments as to the desirability of 
using aircraft in the performance of their tasks. For example, 
aerial photographs were made for the Highway Department and 
traffic bureau. All the property of the State Division of Conserva- 
tion was photographed to enable it to keep a complete record of 
the state properties. On another occasion, the state plane was 
utilized to transport the Adjutant General to widely separated 
points in the state during mine strikes and two thousand photo- 
graphs of the disturbances were taken at the time. 


III. FInaNcING THE STATE PROMOTIONAL PROGRAM. 


State commissions have three possible sources of revenue from 
which promotional work could be financed. In the first place, 
financial support may be secured by means of legislative appro- 
priation from the general funds of the state. These appropriations 
may be made directly to an existing aeronautical commission, or 
to the state department which has been invested with the control 
and encouragement of aviation. In the latter instance, aeronautics 
only realizes an appropriation in so far as the department budgets 





58. Annual Report, supra note 31, p. 10. 
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money for that purpose. Direct appropriations for aeronautics 
have been made in nineteen states." 

A second source of revenue accrues in the form of license 
fees. Many and varied fees are now being imposed. Their 
main object is to assure the safety and airworthiness of aircraft, 
the competency of airmen, and so forth, and to cover the admin- 
istrative expenses involved, rather than to afford a large source 
of income for encouragement activities.*t In Idaho, for the period 
from April, 1929, to December, 1930, the revenue realized through 
license fees has been $1,628.11 from aircraft licenses, and $79.00 
from airmen’s licenses, During January, 1931, and to December, 
1932, the commissioner collected $1,769.86 in aircraft license fees 
and $71.00 from airmen.” It is to be noted that the federal gov- 
ernment has in no way taxed airmen, aircraft owners or airport 





69. 
State Appropriation Year Comment 
Alabama $12,000 1931 
Arkansas Dept. abolished, Act 136, 


appd. 3-25-33 
Colorado 50 1927 
Connecticut 1929-31 


1931-33 
For airport 
Florida 25,00 From aero fund 


Tilinois 

Kentucky 

Massachusetts 

New Hampshire 000 From fees 
New Jersey 

New York 


Ohio 


Oregon $ 
Pennsylvania Revenue from gas tax 
Rhode Island 

Airport improvement 


Tennessee 
Virginia 

Annually for airports 
Wisconsin 


60. Connecticut has evolved a very complete lst of fees in their recent 
Laws of 1933, Ch. 134: (a) Registration of each aicraft, 2%c per lb. gross 
load, minimum $16., maximum $50.; (b) Transfer fee, $1.; (c) Manufacturer’s 
fee, $50.; (d) Other experimental aircraft, $2.; (e) License for aircraft, $5.; 
(f) Physical examination, initial examination $10., annual examination $10., 
semi-annual $5.; (g) Physical examination of parachute jumpers or glider 
pilots $3. (except soaring glider pilots, or commercial glider pilots); (h) Ad- 
ditional copies of certificate of registration or license, 50c; (i) Copy of reports, 
60c per page; (j) Certification of any record, 50c; (k) Glider registration, $2. ; 
(1) Primary glider pilot’s license, 50c; (m) Secondary glider pilot’s license, 
50c; (n) Soaring glider pilot’s license, $1.; (0) Commercial glider pilot’s 
license, $5.; (p) Temporary aircraft registration, $2.; (q) Parachute rigger’s 
license, $2.; (r) Parachute jumper’s license, $5. It must be remembered that 
ee conducts its own license examinations since state licenses are 
required. 


61. In several states, for example in Illinois, the money realized from 
license fees has gone into the general funds of the state. Aeronautical in- 
terests realize a benefit from such assessments only in so far as general ap- 
propriations are made, and, in Illinois, there was appropriated the sum of 
$40,000 for the biennium ending June 30, 1932. 


62. Figures secured in response to questionnaire. 
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operators for the licenses and ratings issued through the Aero- 
nautics Branch of the Department of Commerce. 

The third source of income is from a gasoline tax on aircraft 
motor fuel. At present, only in Idaho and Michigan is there es- 
tablished a special “aeronautics fund” from aircraft gasoline tax 
revenue.®* Although every other state has imposed a gasoline tax 
on motor vehicle fuel which tax is likewise applicable to aircraft 
fuel,®* in most states the income thus accruing is devoted to high- 
way purposes. Many legislative bodies have realized the obvious 
inequity of such a tax, and have provided for a refund to aircraft 
owners. Application must then be made sometimes within 60 or 
90 days in order to recover what has been paid in the form of 
taxes.°6 This is an awkward procedure which may result in un- 
necessary hardship and expense. 

More serious, however, is the fact that there are sixteen state 
statutes which fail to provide for any refund.*%* Money thus col- 
lected is misappropriated. One writer in the field, in an editorial 
written in 1929, criticizes this incongruous use of revenue from 
the gasoline tax for highways.®’ It is pointed out that this condi- 
tion has resulted from the failure to amend laws that did not 
anticipate extensive flying activities or realize the commercial util- 
ization of airplanes. Any fuel tax that is collected should be di- 
rected toward development of aeronautics.®* 


IV. RECOMMENDATIONS AND CONCLUSIONS. 


1. Legislation should be enacted to permit and require state pro- 
motional activity. The fact that private enterprises cannot 
adequately supply aids to navigation is clear. 





63. The amounts realized from the gasoline tax have been: 
Idaho: $12,508.51 — period from April, 1929, to December, 


19,534.73 during ee from January, 1931, to Decem- 


er, 
Michigan: 41,078.00 during period from 1929 to 1930 
34,636.00 during period from 1930 to 1931 
34,071.00 during period from 1931 to 1932 
64. a few state aircraft gasoline has been expressly exempted. Cf. 
Conn. cn "297, P.. &.. 1939. 
65. Cf. Indiana, Ch. 182, A. of 73 Reg. Sess. (90 days), as amended 
March 7, 1929; Colorado, _ 1929, Ch. 139 (60 days). 
66. The states imposing gasoline tax are as follows: 
Alabama 4c Louisi 4c Oklahoma 
e (refund interstate 
6c (rebate 3c) carriers) 
(interstate aircraft Mississippi c Pennsylvania 
exempted) Nebraska South Carolina 
Georgia 6 New Mexico Tennessee 
Kentucky Vermont 
Wyoming 
67. E. P. Warner, 27 Aviation 1098 (1929). 
68. Cf. R. G. Landis, supra note 29. 
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2. The federal government has felt the budgetary pruning knife 
and is unable to enlarge its promotional program; besides 
legislation has definitely narrowed the functions of the 
Aeronautics Branch. The states should continue to aid in 
the advance of aviation. 


3. Every state, to aid aviation, should: 

(a) Establish, or aid in the establishment of, airports, 
assist in their proper maintenance, and encour- 
age private and municipal activity ; 

(b) Develop an adequate system of lighted intrastate air- 
ways to connect with federal interstate airways; 

(c) Remove or mark all hazards to aviation; 

(d) Provide for adequate directional and locational 
markers; 

(e) Study local weather conditions and make the informa- 
tion promptly available to aviators through all 
existing agencies (eg. police teletypewriter 
systems) ; 

(f) Establish an intensive educational program. 


With few exceptions, the state governments have been woefully 
backward in their support of these necessary features for 
aviation. 


4. A state commission should be the ultimate residuum of power 

in this promotional program for: 

(a) The personnel of the commission is quite generally 
made up of experts; 

(b) They are in constant contact with the needs of the 
industry ; 

(c) It provides for a body directly responsible for a 
successful program ; 

There is thus made possible uniformity of construc- 
tion throughout the state, and by reason of ex- 
change of information with other official bodies, 
national uniformity will be promoted ; 

The commission is able to cooperate with other state 
bodies in the interest of economy; 

The commission can best gain needed reforms in 
legislation ; 
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(g) The commission can best remove dangerous hazards 
to navigation by a concentrated effort ; 

(h) Such a centralized body can more effectively issue 
propaganda to arouse interest in local projects 
and public interest in aviation. 


5. Revenue received from aeronautical activity, in the form of a 
gasoline tax or license fees, should be allocated to a sep- 
arate aeronautics fund. This fund should be made avail- 
able to state commissions for promotional work. If avia- 
tion is to bear its burden of taxation, such revenue should 
be used for its protection and promotion. 





THE AIRPORT AS A NUISANCE 


Epwarp C. SwEENEY* 


Whether the operation of an airport constitutes a private nui- 
sance to nearby residences is a question that of necessity depends 
on the peculiar facts involved in each case. Judge Rugg in Smith 
v. New England Aircraft Company averred :* 

“The law affords no rigid rule to be used as a test in all instances 


of alleged nuisance. It is elastic. It requires only that which is fair 
and reasonable in all the circumstances.” 


Probably no legal formulae can be devised which may be so readily 
applied to particular airports that all future litigation will be 
avoided. Already there have been seven or more suits involving 
this question,” and it is fast becoming one of the most acute prob- 
lems confronting the growing industry. The latest case is Gay et al. 
v. Taylor et al,’ a decision of the court of Common Pleas of Chester 
County, Pennsylvania, enjoining the entire operation of the airport 
involved. The ultimate holding of the case and much of its reason- 
ing parallels that of the Circuit Court of Appeals in Swetland v. 
Curtiss Airport Corp.‘ 

In the Gay case the defendants operated “Sky Haven Air- 
port,” which was situated five miles northeast of West Chester 
and two miles southwest of Grafton, Pennsylvania. The airport 
was “I.” shaped, being approximately 3,000 feet north and south, 
and 1,800 feet east and west. The hangars backed up against the 
property of the plaintiff Gay and were within 400 feet of his home. 
The home of the plaintiff Mirkil was a little further from the 
boundary of the field and adjoined a less active part of the field, 
i. €., a portion not used to repair or warm up planes. The build- 
ings of the third plaintiff, the Rush Hospital for Consumption and 





*Associate Professor, University = Louisville School of Law. Formerly 
Research Associate, Air LAW INSTITUT 
0 a mas 170 N. E. 385, at page 388, 69 A. L. R. 316, 1930 
U. S. Av. R.1 (1 
2. Co RB oo v. Nevin and Smith (Pa. Quart. Sess., 1922) 2 Dist. 
& Co. Rep. 241, 1928 U. S. Av. R. 39, Glatt v. Page, District Court, 8d Jud. 
Dist. of Neb., Docket 93-115 (1928) ; Smith v. Hee ep age sere? Co., cit. 
note 1; Swetland v. Curtiss Airports Core. (D. N. D., Ohio) 41 F. c 24) 
rot 1930 U. S. Av. R. 21 (1930) (C. C. A. 6th), Ors F. (2d) 201, 1932 U. S. 
Av. %. 1.4 : Vv. ‘3 s Santa Monica, 70 Cal. App. Dec. 179, 12 
E. (34) 1072, 1932 U. S. Av. (1932) ; Thrasher v. City of Atlanta, Ga., 
856 (1932); Gay v. Fader see note 3. 
x Pleas, Chester County, Penn., opinions hendes down by 


7 
Judge Windle on September 8, 1932 (reported in 232 C. C. H. 2081) and on 
December 27, 1932. 

4. Cit. note 2. 
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Allied Diseases, is situated approximately one half mile from the 
field. The accompanying diagram shows the nature of the terrain 
and the relationship of the various properties and buildings which 
so largely determine the severity of the types of annoyances that 
airports tend to create.5 The plaintiffs alleged that the airport 
should be enjoined on the ground that its operation in a residential 
section, first, constituted a private nuisance due to the noise, dust, 
congregation of crowds and apprehension of danger, and secondly, 
resulted in continuing trespasses by flying over the plaintiffs’ prop- 
erties. The decision of the Nisi Prius Court rendered September 8. 
1932, by Judge Windle, (1) denied that an airport was a nuisance 
per se; (2) declared that the license granted to the airport by the 
Pennsylvania State Aeronautics Commission did not pretend to, 
nor could, authorize a private nuisance in its operation; (3) rec- 
ognized as ‘‘a matter of common knowledge” that “no matter how 
careful pilots and mechanics may be, planes do develop engine or 
other trouble and do get out of control and crash to the ground”; 
(4) concluded that the evidence established the above elements of 
nuisance—noise, dust, congregation of crowds, and apprehension of 
danger; (5) found it unnecessary to decide the question of tres- 
pass; and (6) held, considering all the above elements together, 
that the operation of Sky Haven Airport “constitutes a private 
nuisance against which plaintiffs are entitled to equitable relief by 
injunction.” Exceptions to this adjudication were filed, and on 
December 27, 1932, the Nisi Prius court handed down a second 
opinion, dismissing the exceptions, and making clear that the court 
had enjoined the operation of the airport altogether because ‘“‘an 
airport cannot be operated on the property in question without 
being a nuisance to these complainants.” 

An analysis of the evidence is essential to appreciate the basis 
for the above decision which, on first impression, appears unduly 
severe. An appreciable amount of apparently uncontradicted evi- 
dence was massed to substantiate each ground alleged by the plain- 
tiffs to constitute the nuisance. The noise from low flying planes 
in take-offs and landings was described as “terriffic,” so loud as 
“to interfere with conversation and the use of the telephone,” and 
as frightening children, Prevailing winds are westerly® and it 
was asserted that, in landing, planes came in midway between the 
Gay and Mirkil dwellings, which are about 1,400 feet apart, and 





5. The sketch was prepared from a blue print map and aerial photo- 
graph furnished the writer by Mr. Hazleton Mirkil, counsel for the plaintiffs, 
and from the Government Topographic map. 

6. From a letter to the writer from Mr. Hazleton Mirkil, counsel for 
the plaintiffs. 
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“pass the Gay porch about on the level of the eyes of one sitting 
thereon.” Mirkil testified that aircraft “frequently passed about 
fifty feet over his house” and swooped “down close over his guests 
using the swimming pool and shooting trap.” The Rush Hospital 
complained of planes “in full flight” flying low over its rest rooms, 
disturbing and upsetting its patients, after requests not to do so. 
The loud speaker “installed in the office building on the landing 
field” was another source of complaint. Dust, the second ground 
of complaint, was found “a real annoyance.” It came not from 
the landing field which was well sodded, but from the dirt drive- 
way leading to the landing field, and was raised by automobile 
traffic and carried by wind and propeller blast into the Gay dwell- 
ing. In the second opinion, the court commented upon the fact 
that no effort was made to eliminate the dust after complaint was 
made. Attraction of people to the airport was considered as a 
separate element. “The overrunning of the Gay property by the 
crowds,” the use of their driveway for parking and turning cars, 
and requests to use the telephone were declared “most annoying 
and disturbing.” The plaintiffs’ apprehension of danger arose from 
the low flying above described, and to show that their fears were 
well grounded it was shown that a “cushion and canvas cover 
dropped from one [of the planes] at an elevation of 3,000 feet.” 
The court further recognized that planes “get out of control and 
crash to the ground” no matter how careful the pilot and mechanic 
may be—“a matter of common knowledge.” 

The defendant’s refutation of the plaintiffs’ testimony was ob- 
viously weak. The court stated that “the fact that the occurrences 
testified to by the plaintiff had actually taken place was not denied 
and must be considered as true.” The testimony showed only that 
the defendant and his pilot were not guilty of the flying complained 
of, that he had given orders to his employees not to fly over the 
hospital or do certain things objected to, but that he had no control 
over privately owned planes who used his airport and who “flew 
as they pleased.” Throughout the opinion runs the impression 
that the court thought that the airport had been run in a careless, 
slipshod manner. The lack of consideration for the rights of the 
plaintiffs is evidenced (1) by leaving the auto approach in a dusty 
condition; (2) by having the hangars on the portion of the field 
nearest to the Gay home; (3) by not providing a telephone at the 
airport which would have put an end to the constant requests to 
use the Gay phone; (4) in not controlling by field rules, or other- 
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wise, intentional swooping down over the Mirkil property to the 
annoyance of his guests. 

When airports are found to be actionable nuisances, equitable 
relief may take either the form of closing the airport entirely, 
or else singling out the particular elements creating the nuisance, 
enjoining them in particular, but allowing the airport to continue, 
if possible, in compliance with specified restrictions. This last 
method is sometimes referred to as the “partial injunction method” 
and has been increasingly employed by the courts in dealing with 
annoyance coming from admittedly lawful businesses.’ The case 
of Swetiand v. Curtiss Airport Corp.® illustrates both the above 
manners of dealing with a nuisance caused by an airport to an 
adjacent country estate. In that case the District Court found 
that a nuisance resulted from (a) the blowing of dust; (b) the 
dropping of circulars, and (c) the noise and danger from flying 
at less than 500 feet in altitude over the complainants’ property, 
and enjoined these annoyances, leaving the airport otherwise free 
to operate. On appeal the Circuit Court of Appeals apparently 
adopted a different interpretation of the evidence and found that 
a nuisance would result, in addition to the above (point (c) was 
not directly affirmed), from the normal operation of an airport 
and flying school of the magnitude that the defendants contem- 
plated as then located. The Appellate Court further found that 
the nuisance could not be removed by the exercise of ordinary 
care, and modified the decree of the lower court so as to close the 
airport entirely. 

Most annoyances coming from airports lend themselves to the 





7. Weber _v. Mann, ... Tex. Civ. App. ..., 42 S. W. (2d) 492 (1931— 
operation of radio in root beer stand not a Pnuisance per se and held improper 
to absolutely prohibit its use); Shea v. National Ice Co., . Ss. 1 
N. E. 303 (1932—company manufacturing ice cream within populous residential 
district, — from operating machinery ard truck between 9 p.m. 

7 a.m.); City of Tuscaloosa v. Standard Oil Co., 121 Ala. 670, 130 So. 186 
(1830—proposed filling station) ; Jones v. Kelley Trust Co., 179 Ark. 857, 18 
W. (2d) 356 (1929—decree permitting operation of quarry and rock 

te LD during certain hours and on condition that they not throw stones on 
laintiff’s land, upheld. Permit granted by city commission was no ng owt 

ayor, etc. of Baltimore v. Sackett, 137 Md. 56, 107 Atl. 557, 5 A. L. R. 9 
(1919—proposed disposal of garbage by a city in an authorized manner. The 
court said: ‘‘Where the application is to restrain the carrying on of a legitimate 
and lawful business, the —— will go no further than is absolutely necessary 
to protect the rights of the oR seeking such injunction.”); Wahrer v. 
Aldrich, 161 Wis. 36, 152 N. W. 456 (1915—roller skating rink with mechanical 
organ on premises within block of business center was a lawful business and 
properly enjoined only after 10 p.m. on the ground of unreasonable ae 
Peck v. Newburgh Light, Heat € Power Co., 132 App. Div. 82, 116 N. 
Supp. 433 (1906—when vibration of engines in a power — which eonatitute 
a nuisance, can be corrected, the owner should be permitted to do so); 
Chamberlain v. Douglas, 24 App. Div. 582, 48 N. Y. Supp. 710 (1898—held 
injunction restraining entire operation of planing mill should modified 
~ varie} eee in such a manner as not to constitute a on if that 
s possible 


8. Cit. note 2. 
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partial injunction method. Dust is without doubt an annoyance,® 
which is not a necessary incident to operating an airport, although 
its elimination may entail considerable expense.1° The same may 
be said of the crowds of spectators and joy riders who congregate 
around an airport''"—their annoyance to adjoining property owners 
may be largely eliminated by constructing adequate facilities for 
the handling of the crowds and parking of automobiles upon the 
airport’s own property. The lighting system for night flying may 
be an annoyance, but usually is not serious.’? 

Noise and danger present greater difficulty in their elimina- 
tion. The danger element arises, of course, only when an aircraft 
is in the air and approximately overhead, The actual danger of 
an aircraft crashing into a dwelling is very remote unless the 
craft is flying extremely low and thus has no time to maneuver into 
a safe landing.’* The pilot’s responsibility for his own life, his 
ship and his passengers, plus the strict enforcement of the air- 
worthiness requirements of the Department of Commerce, may 
be counted on to keep the actual danger of crashing at a minimum. 
In the Gay case testimony was given that a cushion was dropped 
from an airplane at 3,000 feet and, although it did no damage, 
it was offered to show that there was a potential danger from such 
source. Needless to say there is a remote danger from objects 
falling from aircraft, but actually it is very slight and with the 
increase in the use of cabin planes it becomes increasingly less. 

Noise is probably the most universal source of complaint 





9. Swetland v. Curtiss Airports Corp. (D. C., N. D., Gate). cw note 2, 
at page 932. See annotations on “Dust as Nuisance” in ae ag . 310, and 
1 A. BR. 1889, 

10. See report of Committee on Airport Drainage and Surfacing (Dept. 
of Commerce, 1931). 


11. Hdmunds v. Duff, 280 Pa. 355, 124 Atl. 489, 33 A. L. R. 719 [See 
annotation, page 725, on “Amusement Park as Nuisance’ ] (1924—an amuse- 
ment —_ is not a nuisance per se, but held to be a nuisance in fact) ; Spiker v. 
Eikenberry, 135 Ia. 79, 110 N. W. 457, 11 L. R. A. (N. 8.) 463 [See annotation 
on “Liability of Owner of Vacant Property for Using It, or Permitting It to 
Be Used, in Such a Way as to Collecti Crowds, to the Injury of the Neighbor- 
hood”] (1907—in this case the court said, “Injunction will not lie to restrain 
the owner of vacant property from permitting it to be used as a playground 
merely because persons using it bat balls onto adjoining property and commit 
trespasses a eee them”) ; Hennessy v. Boston, 265 Mass. 559, 164 N. E. 


470, 62 R. 780 (1929—public playground, throwing and knocking of 
baseballs onto adjoining Proper held a nuisance and trespass); Murphy v. 
Cupp, 182 Ark. 334, 31 S. W. (2d) 396 (1930—injunction against construction 


of open tabernacle adjacent to church in residential district refused as noise 
and crowds would not necessarily be a nuisance) ; Burroughs v. City of Dallas, 
276 Fed. 812 (1921—held the operation of a scenic railway on exposition 
grounds not a nuisance per se because of the crowds and noise). 

12. Swetland v. Curtiss Airports Corp. (D. C., N. D. Ohio), cit. note 2, 
at page 933. 

13. There have been surprisingly few, in fact almost no aviation crashes 
that have injured persons on the ground The last disastrous accident of 
this kind occurred on March 25, 1938, when a Varney Speed Lines transport 
Plane, due to bad weather, crashed into the ite of a residence not far from 
Oakland, California, killing ten persons therein, in addition to two passengers 
and the pilot of the plane. For citation of other such accidents see article 
by the writer in 3 JouRNAL oF AIR Law 329, at pages 340-342. 
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against airports, and is the most serious.‘* Noise decreases with 
direct proportion to the distance of its origin, but in practice its 
intensity is complicated by many other factors.1* The noise from 
warming up of planes on the field before taking off is more con- 
stant than the momentary flying overheard while taking off and 
landing. Much can be done to eliminate noises on the field by 
proper layout of the field, i. e., by locating the hangars, where re- 
pairs and warming up takes place, as far away from nearby resi- 
dences as possible. This, it was above noted, was not done in the 
Gay case. 

The noise from flying above 500 feet (and at less altitude with 
small planes) is usually not sufficiently intense to be of material 
annoyance to habitants below. Unfortunately, however, almost 
no airport today is large enough to permit planes to keep 500 feet 
above all the land adjoining an airport. In the incident case, the 
court realized that to decree a 500 foot legal wall about the air- 
port would be a “vain thing which a Court of Equity would not 
do.” In this conclusion the court follows the interpretation of 
the Circuit Court of Appeals in the Swetland case and not the 
District Court. The insistence upon treating the annoyances com- 
ing from an airport as a whole and not piecemeal has many ad- 
vantages. In most incidences the landowner wants the airport 
completely closed up or nothing at all. He assumes, correctly, that 
the airport will be operated in the least annoying manner possible. 
The occasional flight that is unintentionally made under 500 feet 
does no appreciable harm and would not in itself constitute a 
nuisance. 

The first opinion of Judge Windle did not discuss the adequacy 
of the partial injunction method to the situation under considera- 
tion. Largely because of this omission, exceptions were filed to the 
adjudications and the court handed down a second opinion in 
which it admirably clarified its position: 





14. Swetland v. Curtiss Airports Corp. (D. C., N. D. Ohio), cit. note 2, 
at page 932; Krocker v. Westmoreland Planing Mill Co., 274 Pa. 143, 117 
Atl. 669, 23 A. L. R. 1404 [See annotation on “Noise from Operation of In- 
dustrial Plant as Nuisance”’] (1922—noise and dust from saw and planing 
mill in residential district of city held a nuisance); Stodder v. Rosen Talking 
Machine Co., 241 Mass. 245, 185 N. E. 251, 22 A. L. R. 1197 [See annotation 
on “Injunction Against Operation of Talking Machine, Mechanical Musical 
Devise, Etc.”] (1922—merchants’ use of talking machine in front of store for 
advertising purposes enjoined); Weber v. Mann, cit. note 7; Higgins v. De- 
corah Produce Co., 214 Ia. 276, 242 N. W. 109, 81 A. L. R. 1197 [See annota- 
tion on “Poultry Yard as Nuisance”] (1932—noise and odors from poultry 
yard held a nuisance); Burroughs v. City of Dallas, cit. note 11; Murphy v. 
Crupp, cit. note 10; Joyce, Nuisance, p. 216. 

15. The comparative volume of other noises and the number of intervening 
obstructions are some of the factors that influence the sense of sound. See 
report of Gill R. Wilson, Director of Aviation for the State of New Jersey. 
7 :U. S. Daily 1026, August 1, 1932. 
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“On the trial it was not suggested that the airport could be oper- 
ated in an unobjectionable manner and it is apparent from the evidence 
that it cannot be. True in certain cases decided in our Supreme Court 
the operations of businesses that were alleged to constitute nuisances— 
notably garages—have been regulated by decrees of Court so as to 
eliminate the features that caused the nuisances, and the defendants 
permitted to conduct their businesses, if they could, without doing those 
things. Here, however, such a course is impossible. If the airport could 
be operated in an unobjectionable manner surely after the complaint made 
by plaintiffs to counsel for defendants in August, 1930, steps would have 
been taken to do so. It may be that they were, but if so they were not 
efficient to accomplish that purpose. The noise of the engines of the 
planes on the ground and in the air cannot be, so far as the evidence in- 
dicates, eliminated or materially reduced. Due to the size and shape of 
the field and the direction of the prevailing winds it does not appear prac- 
tical to move the landing area to any point that would not impose the 
noise complained of on some of the plaintiffs or those who joined in the 
prayer of the Bill. The same is true of the congregation of people at- 
tracted by the operation of the port, and the apprehension of danger. It 
may be that the dust could be eliminated—though it was not even after 
complaint made, as above—but that is only one element of the nuisance 
complained of, 

“In regard to the height of flight over complainants’ lands as bearing 
on the question of continued trespasses, it is apparent from the evidence that 
to limit.said height to not less than 500 feet would be an empty gesture. 
Planes of the type now commonly operated and using this airport could 
not possibly gain altitude in ascending or stay high enough in the air on 
descending to keep 500 feet above plaintiffs’ or any other adjoining prop- 
erties if the testimony is to be believed . . . . To impose any such re- 
striction as that under discussion would be decreeing a vain thing which a 
Court of Equity would not do.” 


The latter part of this passage shows the same tendency, as 
have all previous courts, to shy away from basing any decision on 
the doctrine of trespass. However, the Court in the first opinion 
indulged in the following dicta: 


“In view of the above it is not necessary to decide the question of 
trespass raised. However, an examination of the authorities, few as they 
are regarding flights by airplane, indicates that the maxim “cuius est solum 
ejus est usque ad coelum” no longer is strictly adhered to, and that in- 
vasions of the air space over one’s real property are trespasses only when 
they interfere with a proper enjoyment of a reasonable use of the surface 
of the land by the owner thereof. If that is correct repeated trespasses 
of this character, would, it seems, constitute a private nuisance and be 
restrainable as such.” 


This passage indicates that the court is again following the Swet- 
land case, that the Court was willing to admit that the maxim 
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was no longer strictly adhered to, but was unwilling to abandon the 
use of trespass entirely, i. e., to assert that trespass never is ap- 
plicable to the mere flight of an aircraft without contact with the 
surface. The court once again advanced the position that the ex- 
tent of aerial trespasses was somehow tied up with the extent of 
nuisance.’® 

Within certain indefinite limits the legislature may legalize 
private nuisances of the common law.'? Airports have received no 
such legislative sanction, unless the license to operate an airport 
which is obtained from a state aeronautics commission, is to be 
construed as such sanction. Judge Rugg in the Smith case stated: 


“There are numerous analogies where the invasion of the airspace 
over underlying land by noise, smoke, vibration, dust and disagreeable 
odors, having been authorized by the legislative department of govern- 
ment and not being in effect a condemnation of the property although 
in some measure depreciating its market value, must be borne by the 
landowner without compensation or remedy. Legislative sanction makes 
that lawful which otherwise might be a nuisance.”28 


Judge Windle took the position that the airport license in the 
instant case had no effect on the question of private nuisance. 
Under the then existing laws,!® and regulations pursuant thereto” 


this position was undoubtedly correct. In granting licenses, the 
Pennsylvania Commission was only empowered to determine that 
“the field in question is adequate, safe for landing and taking off 


” 


of planes and that the equipment thereof is suitable,” i. e., to con- 
sider the questions of safety, but not that of nuisance irrespective 
of safety. In reply to complaints concerning Sky Haven Airport 
the commission reported “. . . nor has the aeronautics com- 
mission been given authority to consider the question of nuisance.””* 
Judge Windle stated: 


“The license does not and does not pretend to confer on the proprietor 





16. Swetland v, Curtiss Airports Corp. (C. C. A. 6), cit. note 2, at page 


03. 

17. This subject was discussed by the writer in an article under the 
sub-title “Legislative Control Over Trespass and Nuisance,” 3 JOURNAL OF 
AiR Law at pages 564-7 (1932). 

= Smith v. New Englan “Aircraft Co., cit. note 1, 170 N. E. at p. 390. 

Pennsylvania Laws of 1929, Act 316, Article 2, section 201 an qj), 

(1,) (Gm) and (n), also sections 1102 and 1104; 1929 U. S. Av. R. 753. 
Regulations of State Aeronautics Commission under the asian 
Act - 1929. Chapter 8, section 6: “Upon receipt of the application for rat- 
ing and license, the Commission shall register the said airport, . and 
shall issue to the owner or lessee a license in the form prescribed by ‘the 
Commission: Provided, however, That no license shall be issued until the said 
airport, landing fleld, ‘intermediate landing field, or air navigation facilities 
have been inspected ‘and approved by the Commission as adequate, properly 
qualified and safe for the type of operation set forth in the application and 

for which the airport is to be used, 1930 U. S. Av. 494. 

21. Report of Nov. 26, 1929, as quoted in the first opinion ‘in Gay Vv. 


Taylor. 
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of the airport the right to operate it in a manner that would constitute a 
private nuisance—indeed it could not do so.” 


This apparently does not mean that the court believed that a 
state license could never have an effect upon the determination of 
a private nuisance, although the legislature were to grant direct 
sanction, for the Court had previously stated: 


“The industry or art of aviation is of course in a state of develop- 
ment. It is desirable that every proper aid and assistance to the growth 
and betterment thereof be given in order that it may fulfill its promise to 
the commerce of the country in time of peace and to national defense in 
the time of war. However, until legislative bodies have conferred such 
powers on them, those engaged in that industry are no more privileged 
to infringe on the rights of others than anyone else and they must be held 
to the same rules of conduct in their operations as individuals engaged 
in different and less glamorous pursuits.” 

ae ej 

The extent to which the legislature can legalize a private nui- 
sance resulting from an airport remains an open question, and will 
remain such until some statute is brought directly in question be- 
fore the courts. The analogy of the railroad cases affords no prom- 
ise of being helpful.?? Certainly the location of the airport will 
have to be endowed with special public advantages in order to 
warrant much protection. It should be noticed that in the Gay 
case the airport was a private commercial field and not a municipal 
one,?* and that its site was apparently not indispensable as the De- 
partment of Commerce reported that the operators had moved to 
a new location two miles northeast of Malvern.** 





22. See note 17. 

23. Apparently the only case involving @ municipal airport is Thasher 
v. City of Atlanta, cit. note 2; see Childs, ‘The Law of Nuisances as Applied 
to Airports,” 4 Air Law Review 132, at pp. 136-7. 

24. 4 Air Commerce Bull. 300 ‘(December 15, 1932). 
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THE MINNESOTA AERONAUTICS ACT 
Frep D. Face, Jr. 


The State of Minnesota has, since 1921, taken an active part 
in aeronautical regulation and encouragement and no state has a 
better record in attempting to promote uniform air legislation. 
This new law,’ approved on April twenty-second, should make pos- 
sible a well balanced regulatory program and, as soon as funds 
can be provided, should enable the state to undertake a sound 
program of aviation encouragement. 

The purpose of this legislation is to provide a system of con- 
trol over aeronautics which shall be sufficiently flexible to meet 
the needs of a rapidly growing business? while, at the same time, 
it affords almost complete protection to third persons. The method 
employed has been to establish a special commission, composed in 
part of technical experts, and to vest in that body the authority to 
regulate and encourage all aeronautical activities within the state. 
The statutory provisions have been reduced to a bare minimum and 
consist, almost entirely, of “empowering” sections—containing the 
necessary, and protective, legislative standards. There is one latent 
assumption—now rather generally accepted—that some state super- 
vision of aeronautics is necessary. With the increase in intrastate 
flying activity and the decrease in federal appropriations, the re- 
sponsibility of the individual states to provide an adequate program 
of control and encouragement seems certain.® 

To facilitate an understanding of the features of the Min- 
nesota law, an analysis will be made of the various sections, which 
sections will be set forth in full in the body of the paper and fol- 
lowed by the author’s comment. 


J. DEFINITION OF TERMS. 


The legislation of some states makes no attempt at definition, 
but the more advanced laws have endeavored to explain the mean- 





1, The new law, which was drafted at the Air Law INSTITUTE, is based upon 
the Illinois Law of 1931 and contains the amendments suggested by the 
Illinois Aeronautics Commission (of which the writer is a member) in its 
recommendations to the Illinois legislature during 1933. 

. For a study suggesting the need of flexible control, see Fred D. Fagg, 
Jr., “A Survey of State Aeronautical Legislation,” I JouRNAL or AIR Law 452; 
and, also, Fred D. Fagg, Jr., “The State Aeronautical Regulation of 1930,” 
2 JOURNAL OF AIR Law 193. 

8. Relative to the question of federal and state control, see Clarence M. 
Young, “The Province of Federal and State Regulation of Aeronautics,” 1 
JOURNAL OF AIR Law 423; George B. Logan, “The Interstate Commerce ‘Bur- 
den Theory’ Applied to Air Transportation,” 1 JouRNAL oF AiR Law 433; and 
Reed G. Landis, “The Illinois Plan of Aviation Encouragement,” 4 JOURNAL 
oF AIR Law 188. 
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ing of all essential aeronautical terms employed.‘ Where the 
definitions have been carefully phrased and are accurate, a com- 
mission or court will find its labors materially lessened. The Min- 
nesota act has defined twelve basic concepts, as follows: 


“Section 1. When used in this Act, 

“(a) ‘Aeronautics’ means the act or practice of the art and science 
of transportation by aircraft, and operation, construction, repair or mainte- 
nance of aircraft, airports, landing fields, emergency landing strips, air 
navigation facilities, or air instruction. 

“(b) ‘Aircraft?’ means any contrivance now known or hereafter in- 
vented, used, or designed for navigation of, or flight in the air, except a 
parachute or other contrivance designed for such navigation, but used 
primarily as safety equipment. 

“(c) ‘Public Aircraft’ means an aircraft used exclusively in the gov- 
ernmental service, including military and naval aircraft, or of any state or 
territory thereof. 

“(d) ‘Civil Aircraft’ means any aircraft other than a public aircraft.” 


The first four definitions are generally accepted and require 
no comment. 


“(e) ‘Airport’ means any area, either of land or water, which is used 
or which is made available for the landing and take-off of aircraft, and 
which provides facilities for the shelter, supply, and repair of aircraft, 
and which, as to size and design, has at least 1,800 feet of effective land- 
ing length in all directions, with clear approaches, and which field shall 
be in good condition for landing at all times, or has landing strips not 
less than 500 feet wide, permitting landing in at least six directions at 
all times, with at least one landing strip aligned with the general direc- 
tion of the prevailing wind, the landing strips not to cross or converge 
at angles at less than 40 degrees, nor any one of the landing strips to be 
less than 1,800 feet in effective length with clear approaches, or has two 
landing strips, one aligned with the general direction of the prevailing 
wind, permitting at least 4-way landing at all times, and having clear 
approaches, the landing strips to be at least 500 feet wide and at least 
2,500 feet in effective length, and not to cross or converge at an angle 
less than 60 degrees; and which, in any case hereinbefore mentioned, meets 
the minimum requirements as to surface, marking, equipment and manage- 
ment as may from time to time be provided, by the Minnesota areonautics 
commission.” 


The definition of the term airport, although based generally 
(but not specifically) upon certain requirements for a federal rating 
on size of effective landing area (which rating is purely voluntary), 
is quite different from the commonly accepted definition. In the 
Air Commerce Act of 1926, the term is defined as follows: 





4. See Fred D. Fagg, Jr., “A Survey of State Aeronautical Legislation,” 
supra note 2, p. 455. 
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“The term ‘airport’ means any locality, either of water or land, which 
is adapted for the landing and taking off of aircraft and which provides 
facilities for shelter, supply, and repair of aircraft, or a place used regu- 
larly for receiving or discharging passengers or cargo by air.” 


The common distinction made between an airport and a land- 
ing field is that the former provides service facilities while the latter 
does not. In the opinion of the writer, such distinction is entirely 
unsatisfactory in that it fails to take into consideration the very 
important element of size of landing area. To meet the difficulty, 
the present federal airport rating regulations offer an optional 
classification on the basis of four ratings. But, under the present 
federal definition, a two-way landing area two hundred by one 
thousand feet (or less) could qualify as an airport if it offered 
service facilities—even if it could not qualify for the optional “4” 
(or minimum) federal rating. This situation could possibly be 
justified on the ground that an aviator, flying over such an area, 
would not be misled as to its size. Certainly it is true that, in time, 
the successful airport operator will offer the aviator an area suffi- 
cient and safe for his needs. However, until the time when com- 
petition shall have weeded out the operator of an unsafe area, it is 
believed desirable that the state shall not license any area as an 
airport until it meets certain minimum requirements as to size, 
design, surface, marking, equipment, and management. Such is 
the theory of the Minnesota legislation. Under its operation, a 
“circle” (the generally used marker for an airport) will have real 
and valuable significance. 

Parenthetically, the writer wishes to make four observations 
in this connection: (1) The insistence upon such a minimum air- 
port requirement will always be greater in mountainous states, such 
as Idaho, than in flat country, as is found in North Dakota. (2) 
The requirement will be particularly valuable to one using maps 
for cross-country flying—especially when he flies into unknown 
territory and wishes to know what facilities to expect. In such 
a case, an airport marking will convey valuable information and 
make it unnecessary for him to resort to other literature 
explaining in detail the nature of the facilities available. (3) 
While the writer has explained the purely optional nature of the 
federal airport rating, he has long asserted the authority of the 
Aeronautics Branch to require the licensing of all airports. But 
if the states will deal with the subject matter in a relatively uni- 
form manner, federal action will not be necessary. (4) Airport 





6. Section 9(g). 
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operators need entertain no fears that the state minimum require- 
ments will continually be raised—due to the use of speedier air- 
craft. The modern developments all point to slower landing 
speeds and there is no doubt but that the possible use of small 
intermediate landing fields (for emergency purposes) will also 
keep landing speeds down. 


“(£) ‘Landing field’ means any area, either of land or water, which 
is used or which is made available for the landing and take-off of aircraft, 
which may or which may not provide facilities for the shelter, supply and 
repair of aircraft, and which meets the minimum requirements as to size, 
design, surface, marking, equipment and management as may from time 
to time be provided by the Minnesota aeronautics commission.” 


The term landing field is defined more generally as it repre- 
sents the smaller, and less frequently used, area. Its minimum re- 
quirements are to be prescribed by the state regulatory body— 
according to the requirements of safety dictated by the physical 
conditions within the state and best understood by that body. As 
the landing field is also to be licensed,® it should be given a dis- 
tinctive marking—which in no case should be a circle. 

“(g) ‘Emergency landing strip’ means an area, either of land or 
water, which is available for the landing and take-off of aircraft, having 
not less than 200 feet of useable width and not less than 1,000 feet of 
useable length, the use of which shall, except in case of emergency, be 
only as provided from time to time by the regulations of the Minnesota 
aeronautics commission.” 


The emergency landing strip offers something of an innova- 
tion and results largely from the experience of the Illinois com- 
mission. There is no point in licensing airports and landing fields— 
as a safety measure—unless the same regulation makes it unlawful 
to operate from any but a licensed port or field. However, such 
a requirement can work injustices unless there is a licensed port 
or field available in every community. Particularly is this true in 
three situations: (1) private owners flying from their own land; 
(2) charter trips made to points where there is no port or field; 
and (3) barnstorming operations. In all these cases, a too strict 
adherence to the regulatory requirements will work a hardship 
upon the parties concerned. The remedy is for the state regulatory 
body to issue exemptions, upon proper application. But even such 
a procedure is time consuming and unsatisfactory. The emergency 
landing strip device is a way out of the difficulty. Under the 
provisions of the definition, a pilot, in any of the three above- 





6. See Section 12. 
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mentioned situations, need only choose an area, 200x1,000 feet, 
as his base of operations—with the proviso (to be established in 
the regulations promulgated by the commission) that, at the time 
of use, the longitudinal axis shall lie in the direction of the wind. 
In case of emergency, the proviso will be of no force. Another 
advantage of the emergency landing strip is that it offers a fairly 
workable basis for determining negligence on the part of the pilot 
in case he chooses a smaller base of operation or does not obey the 
requirements of the proviso. 


“(h) ‘Person’ means any individual, association, copartnership, firm, 
company, corporation, or other association of individuals.” 


Here again is a routine definition, used merely for purposes 
of convenience. 


“(i) ‘Air instruction’ means the imparting of aeronautical informa- 
tion in any air school, flying club, or by any aviation instructor.” 


Since the state regulatory body is to be given broad, general 
powers over air schools, flying clubs, and individual instructors,’ 
the foregoing all-inclusive definition of air instruction seems de- 
sirable. The optional federal rating® offered to air schools as an 
inducement to meet certain standards, and for advertising pur- 


poses, does not purport to afford any comprehensive control over air 
instruction within the states. Consequently, if any control is to be 
exercised, it must be accomplished by the states themselves. 


In some states,® jurisdiction has been extended only to air 
schools. Two difficulties are at once presented in such a situation: 
(1) it is difficult to establish effective and reasonable limits to the 
term where it has not been defined in the law, and (2) it leaves 
entirely uncontrolled about one-half of the flying-training activities 
since it does not cover flying clubs and private instruction. If the 
aim of such state control is to afford safety to those engaged in 
giving and receiving aviation instruction, as well as to the public, 
then the state regulatory body musi be given supervisory authority 
over all air instruction. P 

“(j) Any person engaged in giving instruction, or offering to give 
instruction in aeronautics—either in flying or ground subjects, or both— 
for or without hire or reward, and advertising, representing, or holding 
himself or itself out as giving or offering to give such instruction, shall 
be termed and considered an ‘Air School.’” 





7. See Sections 10 and 12. 

8. See Aeronautics Bulletin No. 7-B, School Supplement. 

9. See, for example, the Illinois Law of 1931. The proposals contained 
in Illinois Senate Bill 314 (1933) furnish the basis for the Minnesota law. 
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The theory of the air school definition is that it shall offer a 
practical distinction—based upon the hold-out concept—which will 
be suitable for licensing purposes. When a state commission is 
given power to license air schools, it must decide (in the absence 
of definition) what an air school is. It will find extreme examples. 
It will find the large institution which has a great plant, abundant 
equipment and personnel, and which calls itself—through national 
advertising—an air school. The commission will also find the 
small operator who owns (or leases) a single plane and desires 
to give flying training—either as a main business or purely as a 
side-line—to as many students as can be enrolled by means of 
small-scale advertising (signs on hangars or short inserts in tech- 
nical papers). No one would doubt that the former is an air 
school and subject to the license, yet there might be some doubt 
as to the latter, although, if the purpose of the license is to pro- 
vide safety, there is possibly more reason to subject the latter to 
careful scrutiny. The difficulty just explained should not arise 
under this law, for the whole subject of air instruction falls under 
the jurisdiction of the commission and practical distinctions have 
been made between air schools and private instruction. 

It should be mentioned that one additional ground for the 
exercise of regulatory control over air schools (which include both 


flying and ground schools) is to prevent frauds upon students 
whose tuition may be collected without any instruction in return. 
The era of so-called “gyp” air schools is passing, but state super- 
vision is still necessary for reasons of financial, as well as physical, 
protection. 


“(k) Any person (other than an individual) who, neither for profit 
nor reward, owns, leases, or uses one or more aircraft for the purpose 
of instruction, pleasure, or both, shall be termed and considered a ‘Flying 
Club.’” 


Since many persons are learning to fly through the medium of 
flying clubs, it is believed desirable to include them under state 
control. Such a procedure is nothing new, since these clubs have 
been regulated in Michigan and Illinois, at least, for several years. 

“(1) ‘Aviation instructor’ means any individual engaged in giving in- 
struction, or offering to give instruction, in aeronautics—either in flying 
or grounds subjects, or both—for or without hire or reward, without ad- 
vertising such occupation, without calling his facilities an ‘Air school’ or 
anything equivalent thereto, or without employing or using other instructors.” 


The definition of aviation instructor, as distinguished from 
air school, should prove clear and of practical merit. The qualifica- 
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tions for an aviation instructor may be established by regulations 
issued by the commission and it is believed that the day will soon 
come when persons desiring to instruct will be required to pass 
some test beyond that required for a transport pilot rating. That 
some persons cannot impart information is well know. The Illinois 
experience would indicate that something in addition to the trans- 
port rating is desirable and doubtless several experiments will be 
tried to determine the requisite minimum qualification for an 
aviation instructor.’® 


II. ArrcRAFT AND Pivot LICENSES. 


There has been a general trend on the part of the states toward 
the adoption of federal requirements for the licensing of aircraft 
and pilots.11 While some of the states have limited that require- 
ment to commercial aircraft or commercial airmen, the better 
practice has been toward the requirement of a federal license for 
all aircraft and airmen operating within the state. The Minnesota 
law, under discussion, has followed the latter practice. 


Aircraft Licenses: 


“Section 2. The public safety requiring and the advantages of uni- 
form regulation making it desirable in the interest of aeronautical progress 
that aircraft operating with this ‘State should conform with respect to 
design, construction, and airworthiness to the standards prescribed by the 
United States government with respect to navigation of civil aircraft sub- 





10. With the cooperation of the Federal Department of Commerce, the 
Illinois Aeronautics Commission, on May 5, 19382, required the following flying 
instructor’s rating (Section 6, Illinois Air School and Aeronautic Instruction 
Regulations) : 

“A flying instructor’s rating will be issued by the Illinois Aeronautics 
Commission, upon proper application, to the holder of a current effective flying 
instructor’s rating issued by the Federal Department of Commerce; said rating 
issued by the Illinois Aeronautics Commission shall be for the period of one 
year, provided, however, that the holder’s transport pilot’s license shall not 
have sooner lapsed or been suspended or revoked, 

“A flying instructor’s rating will be renewed by the Illinois Aeronautics 
Commission, upon proper application, when the applicant offers written evi- 
dence that he has given at least 50 hours of instruction during the previous 
year, which evidence shall show the names and addresses of all students, 
together with their flying time and dates thereof; provided, however, that all 
hours of instruction given in excess of 50 hours shall also be listed; and 
provided, further, that in case the applicant shall have given less than 50 
hours of instruction during the previous year, he shall then be obliged to 
secure a rerating as a flying instructor from the Federal Department of 
Commerce. 

“The Illinois Aeronautics Commission may, in its discretion, suspend or 
revoke any flying instructor’s rating issued by said Commission. 

“No fee shall be charged for the issuance or renewal of any flying in- 
structor’s rating.” 

So many pilots failed to pass the first written examination given by the 
federal inspectors that the commission found it desirable to make the rating 
optional. But it is believed that the idea of requiring some sort of instructor's 
rating is fundamentally sound. At least, the results of the first examination 
showed clearly that many good pilots are lacking in instructional ability. See 
Reed G. Landis, “The National Association of State Aviation Officials: Its 
Utility and Function,” 4 JouRNAL or Air Law 1, 5. , 

11. See Fred D. Fagg, Jr., “The Trend Toward Federal Licensing,” 2 
JOURNAL OF AIR Law 642. 
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ject to its jurisdiction, it shall be unlawful for any person to operate or 
navigate, or cause or authorize to be operated or navigated, any aircraft 
within the State unless such aircraft has an appropriate effective license, 
issued by the Department of Commerce of the United States, and is reg- 
istered by the Department of Commerce of the United States; provided, 
however, that this restriction shall not apply to military aircraft of the 
United States, or public aircraft of any state, territory, or possession there- 
of, or to aircraft licensed by a foreign country with which the United 
States has a reciprocal agreement covering the operations of such licensed 
aircraft.” 


The significance of the foregoing provision is to be found in 
the clause providing that “it shall be unlawful for any person to 
operate or navigate, or cause or authorize to be operated or navi- 
gated, any aircraft within the state unless such aircraft has an 
appropriate effective license, issued by the Department of Com- 
merce of the United States, * * * .” The aim has been to 
distinguish between the operation and navigation of aircraft. The 
term operate is used here in a broader sense to include the active 
use of an aircraft by an owner, lessee, and so forth, as well as to 
include the merely mechanical operation of flying the aircraft. 
In other words, in cases involving prosecution for failure to possess 
an aircraft license, it is desirable to go beyond the pilot of the air- 
craft in order to reach the owner or operator, in the economic 
sense. He is the one who is most likely to be financially responsible, 
and any legislative provision should make it possible to make him 
responsible for failure to properly license the aircraft. The term 
navigate has to do with the mechanical operation of the aircraft— 
through ground maneuvers or flight, and deals primarily with the 
activities of the pilot in charge. That the intent of the provision 
shall be clear, the Minnesota law also provides that it shall be un- 
lawful for any person to cause or authorize any aircraft to be 
operated or navigated unless it has a proper federal license. Thus, 
it is clear that the intent of the provision is to hold the owner, 
lessee, and so forth, in addition to the pilot, liable for failure 
to have the aircraft licensed. 


Pilot Licenses: 


“Section 3. The public safety requiring and the advantages of uniform 
regulation making it desirable in the interest of aeronautical progress 
that a person engaging within this State in navigating aircraft in any 
form of navigation, shall have the qualifications necessary for obtaining 
and holding a pilot’s license issued by the Department of Commerce of 
the United States, it shall be unlawful for any person to navigate any 
aircraft in this State unless such person is the holder of a correct, effective 
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pilot’s license issued by the Department of Commerce of the United States; 
provided, however, that this restriction shall not apply to those persons 
operating military aircraft of the United States, or public aircraft of any 
state, territory, or possession thereof, or operating any aircraft licensed by 
a foreign country with which the United States has a reciprocal agreement 
covering the operation of such licensed aircraft.” 


In this section, the term navigate has been used instead of 
operate because it is not unlawful for a person to operate (in the 
economic sense) an aircraft without having a federal pilot’s license. 
The offense is navigating (flying or maneuvering the plane on the 
ground) without a proper license, for such navigation offers a 
hazard to third persons. With this exception, the Minnesota 
provision is entirely standard and requires no comment. 


Possession and Display of Licenses: 


“Section 4. The certificate of the license required for pilots shall be 
kept in the personal possession of the licensee when he is operating air- 
craft within this State and must be presented for inspection upon the 
demand of any passenger, or any peace officer of this State, any authorized 
official, or employee of the Minnesota aeronautics commission or any 
official, manager, or person in charge of any airport in this State upon which 
he shall land, or upon the reasonable request of any other person. The 
aircraft license must be carried in the aircraft at all times and must be 
conspicuously posted therein where it may be readily seen by passengers or 
inspectors; and such license must be presented for inspection upon the 
demand of any passenger, any peace officer of this State, any authorized 
official or employee of the Minnesota aeronautics commission or any off- 
cial, manager, or person in charge of any airport in this State upon which 
it shall land, or upon the reasonable request of any other person.” 


This section is one which has been commonly used and re- 
quires no comment. However, it is customary, where the state 
requires the registration of a federal license, to further require that 
the state registration certificate also be kept ready for inspection by 
the proper authority. 


Ill. Tue State AERONAUTICS COMMISSION. 


Appointment: 


“Section 5. There is hereby created an aeronautics commission to be 
known as the Minnesota aeronautics commission, consisting of five persons 
to be appointed by the Governor and to serve without pay; provided, how- 
ever, that at least two members of the commission must be, or have been 
actively engaged in and have had at least three years of practical experience 
in civil aeronautics. The Governor shall from time to time designate the 
member of the commission who shall be its chairman and who shall so 
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serve during the term of his appointment. Three of said persons, includ- 
ing the chairman, shall be appointed for a period of four years from and 
after the second Monday in the January following their appointment, and 
two for a period of two years from and after the second Monday in the 
January following their appointment, and upon the expiration of the terms 
of such respective commissioners the Governor shall appoint their suc- 
cessors, each to serve for a term of four years, and all to serve until 
their successors are appointed and qualified.” 


The aim of this legislation has been to secure the appoint- 
ment of persons who are properly qualified to hold office, since 
at least two members must have had practical aviation experience.’? 
It is particularly desirable to have not less than a strong minority 
who have been technically trained in aviation matters. 

The idea of having five members seems superior to a com- 
mission of three in that there will be thus more state aviation 
officials located throughout, the state to handle local problems 
quickly, The idea of geographical representation has considerable 
merits. The commission personnel may be augmented by the 
appointment of a limited number of state inspectors who serve 
for the sum of one dollar per year." 

There is probably no perfect type of regulatory body.’® Each 
state will doubtless select whatever form seems best to fit its own 
particular needs. But the Minnesota scheme offers many desirable 
features, as has been shown in the operation of the Illinois law. 

To prevent the expiration of the terms of all commissioners 
simultaneously, the terms of office have been staggered—which 
is not unusual in commission appointments. 


General Organization: 


“Section 6. The commission shall, within thirty days after its appoint- 
ment, organize, adopt a seal for the commission and make such rules and 
regulations for the administration of the commission not inconsistent here- 
with as it may deem expedient, and may from time to time amend such 
rules and regulations. 





12. In Illinois, the law provides ‘‘that at least two members of the 
commission must be, or have been, experienced pilots with at least two hundred 
(200) hours of solo flying with at least three years of practical experience 
in aeronautics.” In the opinion of the writer, the Illinois requirement is 
superior to the Minnesota provision, and it is interesting to note that the 
personnel of the Illinois commission in 1931 was composed of five persons 
who would qualify under the two hundred hours of solo flying requirement. 

18. In Illinois, the practice has been to divide the state into four dis- 
tricts—each with one commissioner—and two for the Chicago district in which 
about fifty per cent of the flying occurs. 

14. There are about thirty inspectors scattered about the state of Illinois, 
who serve for one dollar a year and who are all licensed pilots or who 
have been pilots. Their services in investigating accidents, supervising air 
meets, locating airport sites, assisting in prosecutions for air traffic violations, 
ete.,, have been of great value. 

15. For an account of the various types of regulatory bodies, see Reed 
G. Landis, “The National Association of State Aviation Officials: Its Utility 
and Function,” 4 JouRNAL or AiR Law 1, 14. 
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“Section 7. The commission may appoint a secretary to the com- 
mission, whose duty it shall be to keep a full and true record of all its 
proceedings, and keep the books and records in the general office of the 
commission, and to perform such other duties as the commission may 
prescribe. 

“Section 8. The commission may employ such clerical and other em- 
ployees and assistants as it may deem necessary for the proper transaction 
of its business, and shall fix their salaries, subject to the amount appro- 
priated for the purposes of this act. 

“Section 9. The Secretary of State shall provide suitable offices for 
the commission in the city of Saint Paul, Minnesota, and the commission 
may maintain offices in any other city in the State of Minnesota, that the 
commission may designate, and may incur, subject to the amount appro- 
priated for the purposes of this Act, the necessary expense for office furni- 
ture, stationery, printing, incidental expenses, and other expenses necessary 
for the enforcement of this Act, and the general promotion of aeronautics 
within the State.” 


There is nothing in these sections that requires particular 
comment. 


Powers and Duties—Regulations: 


“Section 10. It shall be the duty of the Commission to foster air 
commerce within the State of Minnesota and the Commission shall have 
supervision over the aeronautical activities and facilities within the State, 


which authority shall include supervision and control over all airports, 
landing fields, emergency landing strips, air instruction, air marking, air 
beacons, and all other air navigation facilities, and the registration of all 
pilots and aircraft. Accordingly, the commission is empowered to pre- 
scribe such reasonable rules and regulations as it may deem necessary 
and advisable for the public safety and for the promotion of aeronautics 
governing the designing, laying out, location, building, equipping, operation, 
and use, of all airports, landing fields, or emergency landing strips. The 
commission is further empowered to prescribe such reasonable rules and 
regulations as it may deem necessary governing the curriculum, equipment, 
personnel, and operation and management of all air instruction, for the 
purpose of protecting the health and safety of students receiving or to 
receive such instruction, and insuring, so far as may be, the public safety 
through the proper training and instruction of student aviators, The com- 
mission is further empowered to prescribe such reasonable rules and regu- 
lations as it may deem necessary and advisable for the public safety and 
safety of those engaged in aeronautics, and for the promotion of aero- 
nautics, governing the establishment, location, maintenance and operation 
of all air markings, air beacons, and other air navigation facilities. The 
commission is further empowered to prescribe such reasonable air traffic 
rules and other regulations as it shall deem necessary for public safety and 
the safety of those engaged in aeronautics, and for the promotion of 
aeronautics; provided, however, that all rules and regulations prescribed 
by the commission under the authority of this section shall not be incon- 
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sistent with the then current Federal legislation governing aeronautics and 
the regulations duly promulgated thereunder.” 

Here is the main empowering provision—which permits the 
utmost flexibility in regulation. After stating the general juris- 
diction of the commission, broad powers are granted over four 
subjects—under proper legislative standards.**® Accordingly, the 
commission may promulgate rules and regulations governing (1) 
airports, landing fields and emergency strips; (2) air instruction; 
(3) air navigation facilities; and (4) air traffic rules. 

In the exercise of this authority it is presumed that the com- 
mission will, from time to time, issue rules and regulations cover- 
ing each of the subjects.17 These rules and regulations may be 
changed readily to meet the needs of changing conditions in the 
aviation industry and also changes in federal regulations. It is 
not expected that the commission rules will be numerous or burden- 
some, or in conflict with federal rules.‘® Conversely, they should 
be far less burdensome than rules or regulations provided by stat- 
ute—which cannot be changed until the next meeting of the 
legislature.?® 


Powers and Duties—Encouragement: 


“Section 11. The commission shall assist in the development of avia- 
tion and aviation facilities within the State for the purpose of safeguard- 
ing the interests of those engaged in all phases of the industry and of the 
general public and of promoting aeronautics. Accordingly, the commission 
is empowered to expend any or all the moneys allocated to, and deposited 
in, the State Aviation Fund, for the acquisition or enlargement by pur- 
chase, grant, lease, condemnation, or other means, and for the construc- 
tion, operation and maintenance of, airports, landing fields, or emergency 
landing strips within this State, and/or of other aeronautic facilities or 
services within this State for the safety and advancement of aeronautics, 
which shall include the joint establishment or provision of such aeronautic 
facilities or services in cooperation with other State or Federal department 
or with other political subdivisions of this State.” 





16. See Albert Langeluttig, “Standards in Aviation Legislation,” 4 JouRNAL 
oF AIR Law 29. 

17. For illustrative commission rules and regulations, see Illinois Air 
Traffic Rules, November 23, 1931; Illinois Airport Regulations, April 7, 1932; 
and Illinois Air School and Aeronautic Instructions Regulations, May 5, 1932. 

18. To prevent any duplication of regulation, it is provided in Illinois 
“that such supervision, rules and regulations shall not be in conflict with the 
authority of the Illinois Commerce Commission to supervise and regulate pub- 
lic utilities.” The commerce commission exercises jurisdiction over all intra- 
state operations of the regular scheduled airlines, requires certificates of 
convenience and necessity, etc. See Howard C. Knotts, “Certificates of Con- 
venience and Necessity for Air Carriers,” 3 JoURNAL oF AIR Law 58, and 
Fred D. Fagg, Jr., and Abraham Fishman, “Certificates of Convenience for 
Air Transport,” 3 JouRNAL oF AIR Law 226. 

1 In Iowa, for example, the Law of 1929 codifies the federal air traffic 
Tules as they existed in 1929. No changes have been made in the statutory 
provisions to keep the federal regulations up to date. There is no regulatory 
body charged with the duty of enforcement and so the provisions are largely 
in the class of dead letters. 
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This section has been included to give the commission authority 
in connection with aviation encouragement activities.2° At the 
present time, no funds are available but this provision will become 
effective if, and when, revenues are provided—from the proceeds 
of an aviation gas tax, or by other means. 


Powers and Duties—Licenses: 


“Section 12. Within sixty days after the commission is created, all 
owners and/or operators of all airports, landing fields, air schools, and 
flying clubs, and the owners and/or operators of all air beacons and air 
navigation facilities, shall make application to the commission for its ap- 
proval of such airport, landing field, air school, flying club, air beacon, or 
other air navigation facility, and the commission shall immediately consider 
and pass upon such applications. Within the same period all pilots and 
owners and/or operators of all aircraft shall register the Federal license 
of said airmen and of said aircraft in such manner as the commission may 
by regulation prescribe. All proposed airports, landing fields, air schools, 
flying clubs, air beacons, or other air navigation facilities shall first be 
approved by the commission before they or any of them shall be so used 
or operated. It shall be unlawful for any airport, landing field, air school, 
flying club, air beacon, or other navigation facility to be used or operated 
without the approval of the commission; and it shall be unlawful for any 
aircraft, except in case of emergency, to land upon or take off from any 
area in the State of Minnesota, other than an airport, landing field, or 
emergency landing strip; provided, however, that no license, rule, order, 
or regulation promulgated under the authority of this section or of this 
entire Act shall apply to airports, landing fields, air beacons, air markings, 
or other air navigation facilities owned or operated by the Government of 
the United States or by this State. By cities of the first class or any 
department thereof, except that in the conduct of such Municipal Airports, 
landing fields or emergency landing strips, the governing body thereof shall 
not prescribe rules and/or regulations contrary to current legislation of 
the State of Minnesota or of the Federal Government. The commission 
is hereby authorized to issue a certificate of its approval in each case and 
te make the following charges therefor: 

“For the issuance of each certificate of registration of each Federal 
license for pilots and aircraft, no fee shall be charged. 

“For issuance of each annual airport license, $10.00. 

“For issuance of each annual landing field license, $10.00. 

“For issuance of each annual air school license, $10.00. 

“For issuance of each annual flying club license, no fee shall be charged. 

“For issuance of each annual air beacon license, no fee shall be charged. 

“For issuance of each annual other air navigation facility license, no fee 
shall be charged.” 





20. As to what can be done under a program of state encouragement, see 
Reed G. Landis, “The Illinois Plan of Aviation Encouragement,” supra note 3; 
and also the more mature programs in operation in Idaho and Michigan as 
discussed by Albert Langeluttig and Leo Freedman in “Promotion of Aero- 
nautics by State Regulatory Bodies,” 4 JouRNAL oF AiR LAW 303. 
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This section provides that certain licenses shall be obtained 
from the commission and that other licenses (for aircraft and 
airmen) be registered with the commission.”* Further, it makes 
the operation without a license unlawful. 

To make certain that aircraft shall be flown from and to 
proper landing areas, the provision has been inserted which makes 
it unlawful “to land upon or take off from any area in the State 
of Minnesota, other than an airport, landing field, or emergency 
landing strip.” The omission of such a clause would nullify the 
advantage of airport and landing field licenses. As already ex- 
plained, the emergency landing strip idea will meet the needs of 
the pilot flying from his own land, charter flights, and barnstorm- 
ing operations, and the availability of the large lake region must 
not be overlooked, 

The schedule of fees is moderate and is based largely upon 
the commercial nature of the venture. One question may be raised 
properly, as to whether or not it is desirable to charge a fee for 
landing field licenses. If they are operated commercially, a charge 
should certainly be made for the license. In other cases, the de- 
sirability seems doubtful. 


Powers and Duties—Investigations and Hearings: 


“Section 13. The commission, or any commissioner, or officer of the 
commission designated by the commission, shall have the power to hold 
investigations, inquiries and hearings concerning matters covered by the 
provisions of this Act, and all accidents in aeronautics within this State. 
All hearings conducted by the commission shall be open to the public. 
Each commissioner, and every officer of the commission designated by it 
to hold any inquiry, investigation, or hearing, shall have the power to 
administer oaths and affirmations, certify to all official acts, issue subpoenas, 
compel the attendance and testimony of witnesses, and the production of 
papers, books, and documents. In case of failure to comply with any 
subpoena or order issued under authority of this Act, the Minnesota aero- 
nautics commission, or its authorized representative, may invoke the aid 
of any Court in this State. The court may thereupon order the witness 
to comply with the requirements of the subpoena or order or to give evi- 
dence touching the matter in question. Any failure to obey the order of 
said court may be punished by the court as a contempt thereof. 

“Section 14. In order to facilitate the making of investigations by the 
Minnesota aeronautics commission, in the interest of the public safety and 
the promotion of aeronautics, the public interest requires and it is there- 
fore provided that the reports of investigations or hearings, or any part 
thereof, shall not be admitted in evidence or used for any purpose in any 
suit, action, or proceeding growing out of any matter referred to in said 





21. See FE. F. Albertsworth, “The Constitutionality of State Registration 
of Interstate Aircraft,” 3 JouRNAL oF AiR Law 1. 
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investigation, hearings, or report thereof, nor shall any commissioner or 
employee of the Minnesota aeronautics commission be required to testify 
to any facts ascertained in, or information gained by reason of, his official 
capacity, and, further, no commissioner or employee of the Minnesota 
aeronautics commission shall be required to testify as an expert witness in 
any suit, action, or proceeding involving any aircraft.” 


The thirteenth section merely empowers the commission to 
conduct investigations and hearings, with authority to administer 
oaths and compel testimony, etc., so that it may be informed fully 
as to all pertinent subjects involving aeronautics. 

The fourteenth section is designed to protect commission 
members against being compelled to serve as expert witnesses in 
accident cases which they have investigated and which have re- 
sulted in private litigation. This exemption calls for an explana- 
tion, as it is unusual to extend such an immunity. A state 
regulatory body is generally charged with the duty of investigating 
all serious air accidents, The purpose of such investigation is to 
collect reliable data relative to the causes of accidents in order to 
determine what, if any, additional regulation is necessary. This 
purpose is an entirely public one—looking toward public safety. 
If the members of the commission are not protected against testi- 
fying or furnishing their records (when they do not desire to do 
so), the result will be not only a loss of time but, also, that they 
frequently will be obstructed in their efforts to properly investigate 
-—due either to a withholding of vital information or, worse, a 
possible destruction of evidence.?? 


Powers and Duties—Regulations and Annual Report: 


“Section 15. The commission shall keep on file with the Secretary of 
State, and at the principal office of the commission, a copy of all their 
rules and regulations for public inspection, On or before the thirty-first 
day of December, in each year, the commission shall make to the Governor 
a full report of its proceedings for the year ending the first day of De- 





22. The customary practice is to require that, ‘“‘No aircraft involved 
in an accident in this State, in which there is structural damage and in which 
there is serious injury to any person, or which results in death, shall be 
removed from the scene of the accident, nor shall its condition be altered, 
until it has been inspected or its removal or operation authorized by the 
Illinois Aeronautics Commission or its duly authorized representative.”  Illi- 
nois Air Traffic Rule No. 38, effective Nov. 23, 1931. 

Relative to accident reports, the Illinois Air Traffic Rule No. 39 pro- 
vides: ‘Where serious injury to person or property is suffered or where 
death results from the operation of aircraft, the recorded owner and/or pilot 
of such aircraft shall immediately report, by telegraph or telephone, to the 
Illinois Aeronautics Commission, the license number of the aircraft and the 
time and place of the accident. All other accidents in the operation of air- 
craft within this State which result in injury to the aircraft shall be reported 
without delay by the recorded owner and/or pilot of such aircraft to the 
Illinois Aeronautics Commission. The preceding sentence shall not apply to 
gliders except when serious injury or death occurs.” 
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cember in each year, and may submit with such report such recommenda- 
tions pertaining to its affairs as seem to it to be desirable.” 


This section requires no comment. 


Powers and Duties—Enforcement and Cooperation: 


“Section 16. It shall be the duty of the commission, its members and 
employees, and every county and municipal officer charged with the en- 
forcement of State and municipal laws, to enforce, and assist in the en- 
forcement of this Act. The commission is further authorized in the name 
of ‘The State of Minnesota’ to enforce the provisions of this act by in- 
junction in the District Courts of this State. Other departments and po- 
litical subdivisions of this State are further authorized to cooperate with 
the Minnesota aeronautics commission in the development of aeronautics 
and aeronautic facilities within the State.” 


No greater duty rests upon the state, in connection with avia- 
tion, than that of the proper enforcement of its laws. Further, it 
should assist in the enforcement of all current federal regulations. 
Any state which effectively enforces its aviation laws and regula- 
tions will find a very rapid decrease in violations and in accidents.”* 
A decrease in accidents can only result in greater confidence in 
air transportation and be of benefit to the industry. 

It will also be noted that this section also authorizes other 


departments and political subdivisions to cooperate with the state 
aeronautics commission. It is expected that such a provision 
will obviate any difficulty found in connection with the aid and 
assistance which can be given by the state highway department, 
police teletypewriter equipment (for weather reports), and local 
governmental agencies. 


Powers and Duties—License Refusals and Procedure: 


“Section 17. In any case where the commission rejects an application 
for permission to operate or establish an airport, landing field, air school, 
flying club, air beacon, or other air navigation facilities, or in any case 
where the commission shall issue any order requiring certain things to be 
done, it shall set forth its reasons therefor and shall state the requirements 
to be met before such approval will be given or such order modified or 
changed. In any case where the commission may deem it necessary it 
may order the closing of any airport, landing field, or order any air school, 
flying club, or air beacon, or other air navigation facility to cease opera- 





23. For instance, in Illinois in the 18 months’ period during which the 
Commission has been effectively operating, aviation fatalities have been re- 
duced 565%. In New Jersey, in the same period, fatalities were reduced 
50%. In the same period, the fatalities throughout the United States as a 
whole were reduced only 13%. In both New Jersey and Illinois, while fatali- 
ties were being reduced, the consumption of aviation gasoline was increasing, 
which would seem to indicate an increase in aviation activity while the safety 
factor was being substantially improved. 
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tions until it shall have complied with the requirements laid down by the 
commission. To carry out the provisions of this Act the Minnesota aeroe 
nautics commission and any officers, State or municipal, charged with the 
duty of enforcing this Act, may inspect and examine at reasonable hours 
any premises, and the buildings and other structures thereon, where such 
airports, landing fields, air schools, flying clubs, air beacons, or other air 
navigation facilities are operated. Any order made by this commission 
pursuant to this Act shall be served upon the interested person by reg- 
istered mail or in person before such order shall become effective. 

“Section 18. Any person against whom an order has been entered 
may within thirty days after the service thereof appeal to the District 
Court of the county in which any part of the property affected by the 
order is located, for the purpose of having the reasonableness or lawfulness 
of the order inquired into and determined. 

“Section 19. If no appeal is taken from the order of the commission 
within the period fixed, the party against whom the order was entered, 
shall be deemed to have waived the right to have the reasonableness or 
lawfulness of the order reviewed by a court and there shall be no trial 
of that issue in any court in which suit may be instituted for the penalty 
for failure to comply with the order.” 


These sections merely provide the machinery for license re- 
fusals and for cases in which appeals are sought from commis- 
sion orders, 


IV. PENAL AND OTHER PROVISIONS. 


Penalties of Violation: 


“Section 20. Any person failing to comply with the requirements of, 
or violating any of the provisions of this Act, or the rules and regulations 
for the enforcement of this Act made by the Minnesota aeronautics com- 
mission, shall be guilty of a gross misdemeanor and punishable by a fine 
of not more than five hundred dollars, or by imprisonment for not more 
than ninety days, or both.” 

While the act carries a rather severe set of penalties, the 
usual custom is to temper the punishment to the nature of the 
offense. One or two successful prosecutions are all that is neces- 
sary to convince offenders that the law has teeth in it. The num- 
ber and degree of violations will vary directly with the prompt- 
ness and effectiveness of the law enforcement.** 

In some cases, licenses may be suspended or revoked, but 
difficulty will be found in attempting to suspend or revoke licenses 
granted to aircraft or pilots since these latter licenses have been 
issued by the federal government. However, the federal inspector 
is usually very willing to cooperate in handling reported cases 
involving violations. 





24. See Fred D. Fagg, Jr., and Leo Freedman, “Prosecution of Unlicensed 
Flying Cases,’’ 3 JOURNAL oF AIR Law 515. 
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State Aviation Fund: 


“Section 21. There is hereby created a fund to be known as the 
‘State Aviation Fund.’ All moneys received from the licensing of air- 
ports, landing fields, air schools, or other licenses issued under the pro- 
visions of this Act, shall be paid into the State Treasury and credited to 
such fund. 

“Section 22. Any monies or fees coming into the hands of the said 
Commission may be used for the necessary expenses of the Commission 
essential to the carrying out of this act but no overdraft shall be created 
by reason of any such expenditures.” 


These sections provide the machinery for the collection, alloca- 
tion, and disposition of funds received by the State Treasurer from 
licenses. 


Separability and Repeal Provisions: 


“Section 23. If any provision of this Act is declared unconstitutional 
or the application thereof to any person or circumstance is held invalid, 
the validity of the remainder of the Act and the application of such pro- 
vision to other persons and circumstances shall not be affected thereby. 


“Section 24. All acts or parts of acts which are inconsistent with the 
provisions of this Act are hereby repealed.” 


The final sections are commonly employed and require no com- 
ment, 


V. CONCLUSIONS. 


The basic ideas behind the Minnesota legislation, which has 
just been set out completely and commented upon, are the 
following : 


(1) The adoption of uniform standards and practices, for 
reasons of convenience and economy, through the 
requirement of federal licenses for all aircraft and 
all pilots operating within the state. (This require- 
ment, also, on the theory that nothing but sound 
equipment and qualified personnel should be per- 
mitted to operate within the state.) 
recognition of the necessary function which the 
state should perform, for the aviation industry and 
its citizens generally, in the encouragement and 
regulation of this new medium of transportation. 

(3) The establishment of a state regulatory body which should 
be particularly qualified, technically and otherwise, 
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to promote and control the development of a new 
and very important industry. 

granting of broad powers to that state body so that 
it may make, and change, rules and regulations to 
fit the needs of aviation and those of the citizens of 
Minnesota generally. The authority granted extends 
to every subject of aviation (but aircraft and pilots) 
so that all interests may be completely protected. 
provision of adequate machinery for examining into 
and testing the reasonableness of any commission 
order which may have been issued. 

insistence upon compliance with the requirements of 
the act and all rules and regulations duly promul- 
gated under its provisions, by charging the proper 
authorities with the duty of enforcement and through 
the establishment of severe penalties for violations. 


The Minnesota act has many advantages and the operation of 
this new legislation will be watched with considerable interest 
and confidence.” 





25. At this writing, Governor Olson has appointed, as chairman of the 
—_r Col. L. H. Brittin, whose qualifications and abilities are well 
recognized. 





EDITORIALS 


AMERICAN LAW INSTITUTE TORTS RESTATEMENT 


At the Eleventh Annual Meeting of the American Law In- 
stitute, held in Washington, May 4-6, 1933, the subject of aerial 
trespass was again under discussion as a result of Section 1038 of 
Tentative Draft No. 11. Section 1002, contained in Tentative 
Draft No. 7, has been referred to previously. 

The proposed new section reads as follows: 

“1038. Travet THRouGcH Arr SPACE. 

An entry above the surface of the earth, on the air space in pos- 
session of another, by a person who is traveling in an aircraft, is 
privileged if the flight is conducted 

(a) for a legitimate purpose, and 

(b) in a reasonable manner, and 

(c) at such height as not to interfere unreasonably with the pos- 

sessor’s enjoyment of the surface of the earth and the air 
space above it.” 

The presentation of the Reporters? explains that “the posses- 
sory interest in land, an unprivileged invasion of which is a trespass, 
includes not only the surface of the earth and the space beneath it, 
but also the space above it.”* The Reporters also made clear that 
the members of the American Bar Association Committee on Aero- 
nautical Law have objected to this statement as a statement of the 
common law, and that an opportunity will be afforded that Com- 
mittee to present its objections to the group dealing with this por- 
tion of the Restatement of Torts. 

The viewpoints of these two groups would seem to be so defin- 
itely opposed that little can be expected by way of another joint 
meeting.‘ However, the Final Draft will be awaited with con- 
siderable interest. FE D.FE. 


NORTH CENTRAL REGIONAL MEETING AT BISMARCK 


The first regional meeting of the North Central Group of the 
National Association of State Aviation Officials was held in Bis- 





1. See 2 JouRNAL or AiR Law 382. 

2. Professor Francis H. Bohlen, University of Pennsylvania Law School, 
is Reporter for Torts and Professor Edward S. Thurston, Harvard University 
Law School, is Reporter for this particular chapter. 

3. Italics ours. 

4. The American Law Institute group seems to have relied almost en- 
tirely upon Professor Bohlen’s article, “Surface Owners and the Right of 
Flight.” Other valuable contributions on this subject, since 1931, have seem- 
ingly been overlooked by the Reporters. 


[359] 
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marck, North Dakota, May 1 and 2, 1933. The meeting was called 
to order by Hon. Fay Harding, Regional Vice-President. Hon. 
A. P. Lenhart, Mayor of Bismarck and Colonel A. B. Welch, 
Postmaster at Mandan, extended a welcome to the guests on be- 
half of the “Twin Cities’—Bismarck and Mandan. Major Reed 
G. Landis, of Chicago, Illinois, very ably responded, elucidating 
upon the Objects of our organization. 


Following is a brief synopsis of the addresses given: 


Hon. Hersert F. Swett, Representative, 35th Legislative District of 
North Dakota, Steele, North Dakota. 

Subject: AVIATION FROM THE TAXPAYER'S VIEWPOINT. 

Looking at aviation from the average layman’s viewpoint, the speaker 
was somewhat fearful of monopolization of the air, although he believed 
that the air industry should not be over-regulated, stifled or thwarted by 
excessive and punitive taxation. 

Airports should be public-owned and expenses borne jointly between 
the municipality and the air lines using the airport. Such airports to be 
open to all fliers, both private and commercial, and the regulation thereof 
to conform to all standards advocated by regulatory bodies so long as such 
organizations are imbued with the idea of public safety. There is a place 
for state supervision. 

The public, in general, is concerned (1) with rapid and safe transporta- 
tion, and (2) a reasonable cost for such transportation. 


Hon. Georce W. Vest, Supervising Aeronautical Inspector, Aeronautics 
Branch, United States Department of Commerce, Chicago, Illinois. 

Subject: THe FeperaAL PRoGRAM AND THE PLACE FoR STATE REGULATION. 

A brief history of the development of the rules and regulations pro- 
mulgated by the United States Department of Commerce, dating back to the 
passage of the Air Commerce Act of 1926 to the present time, was given. 
Mention was made of the advance of aircraft, pilot flying, operation, 
et cetera. 

“Until there is concerted, uniform action by all the states, effective regu- 
lation of all aircraft is made more difficult.” Attention was called to the 
number of states which are closely following the federal rules and regu- 
lations, believing it unnecessary for states to issue “approved type certificate.” 
More attention should be paid to a “few wise rules than a variety of re- 
strictive regulations.” 

The “aeronautical industry” was termed to be and is a self-regulating 
industry because of the fact “that all Federal regulations now effective were 
established only after conferences and discussions with representatives of 
the entire industry.” Through this cooperation it has been made possible 
for the Federal Government to keep the number of regulations to the 
lowest minimum. 

The necessity of coordination with the transportation industry and air- 
port development was particularly stressed—such coordination being of 
prime importance—and should be in cooperation with neighboring states 
and the Federal Government. 
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The marking of airports should conform to Federal requirements and 
“every town should be marked by having its name painted on a 
prominent roof. The expense of such marking is not great, and its value 
to airmen and air passengers can hardly be measured in terms of money.” 
The marking is to guide the pilot in the event of adverse weather con- 
ditions. 

In closing, Mr. Vest said: “State aviation officials should have the 
respect, cooperation and confidence of the industry, and you know no undue 
burdens should be placed on the industry, especially where present facili- 
ties are adequate.” 


Pror. Frep D. Face, Jr., Professor of Law, Northwestern University 
School of Law; Managing Director, Air Law Institute; Editor-in-Chief, 
The Journal of Air Law; Member, Illinois Aeronautics Commission; Secre- 
tary, National Association of State Aviation Officials, Chicago, Illinois. 

Subject: THe Trenp oF UNirorM REGULATION THROUGHOUT THE 
Unirtep States. 

Mr. Fagg pointed out we should “now lay plans for the next few years 
in at least two directions: (1) you may plan on the operation and enforce- 
ment of the laws you now have, and (2) you may direct your attention 
toward a unified regulatory and encouragement program that will reach its 
consummation with the legislation of 1935.” By that time this particular 
region should be prepared for the soundest program of uniform regulation. 

Air transportation is a potential and actual competitor of every other 
form of transportation. As a business and as a sport, it gives rise to 
certain legal problems which call for an adjustment of conflicting interests. 
The parties concerned are private pilots—flying for pleasure; aircraft 
operators—conducting short trips; air transport lines, or air schools for 
profit; passengers—flying for business or pleasure; students—desiring to 
learn to fly; and the general public—potential customers for aviation’s ser- 
vices. Behind all these interests lie those of the manufacturer of aircraft, 
instruments and_ supplies. 

A brief resume of state aviation laws dating back to 1911, when Con- 
necticut enacted the first state law, was given. All early state legislation 
was fragmentary and lacked all semblance of uniformity. Also, a resume 
was given of the passage and development of Federal air laws dating back 
to the first act passed in 1926. 

Various state legislative enactments and proposed acts recommended by 
various organizations have passed through the formative state (some of 
which proposals and enactments have been repudiated). Mr. Fagg com- 
mented extensively upon the most recent and advanced state aeronautical 
legislation passed in the legislature of the State of Minnesota. The act 
provides (1) that the legislation should be entirely flexible so as to permit 
changes along with the development of the industry and permitting the 
regulatory body to do certain things without specifying in detail, and (2) 
that the regulatory body should have at least one member who is fully 
familiar with the technical problems of aviation. The longer aviation regu- 
lation can be kept from politics, the better it will be for all parties con- 
cerned. 

Mr. Fagg was of the opinion that no state should be without an 
enforcement and encouraging body of some sort. 
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Mr. S. Russet Hatrey, President, Rapid Air Lines, Corporation, 
Rapid City, South Dakota. 
Subject: REGULATION FROM THE OPpERATOR’S STANDPOINT. 
The regulation of aircraft, airports, et cetera, be it federal or state, 
hinges upon four factors: 
1. The scope and frequency of inspection. 
2. The degree of authority vested in the inspectors. 
3. The personnel of the inspection department. 
4. The degree of cooperation between the inspector and the in- 
spected. 
Mr. Halley spoke at length on each of the above factors. 


Hon. Dawes E. Brissine, Board of Railroad Commissioners, Pierre, 
South Dakota. 

Subject: State REGULATION Bopy, ORGANIZATION AND AVAILABLE Funps, 

In speaking of the strong and healthy civil aviation Mr. Brisbine said, 
that it is still in its adolescent years, and “it is still young enough to merit 
a wisely limited bit of paternal support.’ Such support may be given by 
state regulatory bodies as an instrument of encouragement to aviation. 
Legislation and regulation should not unnecessarily limit the activities of 
aeronautics. Taxation should not be burdensome. 

State regulation should be developed slowly in regard to the issuance 
of certificates of public convenience and necessity for the protection of the 
regularly established air lines, the issuance of which should be second only 
to the enforcement of the Federal rules of safety. 

The problem of taxation should be carefully considered by the in- 
dustry before it sponsors a plan for taxing its property. It would be 
better “wisdom to content itself with efforts to influence and guide the 
plans of others to tax into non-oppressive channels,” such as gasoline tax, 
etc. 

In speaking of the three modes of public transportation—highway, rail 
and air—Mr. Brisbine called attention to the highway and rail organiza- 
tions stressing the necessity of an “aircraft league’ for the purpose of 
combating adverse legislation in state and federal legislative bodies. 


Cot. L. H. Brittin, Chairman, Minnesota Aeronautics Commission, 
and Vice-President, Northwest Airways, Inc., St. Paul, Minnesota. 

Subject: Tue Parr Tuat States SHoutp Pray 1n THE DEVELOPMENT 
oF AIRWAYS. 

Specific attention was called to the activities and aids on the part of 
the Federal Government in the past, what it is doing at the present time, 
and the prospect as to further aids and development, and the activities that 
may be expected in the future from the various states. 

On illustrated maps it was pointed out that transportation lines are 
advancing into new territory rapidly, to be followed by lighted airways and 
other safety federal aids; also the absence of federal aid air lines in the 
North Central group of states. 

The necessity of states banding together was stressed—a group of 
states being better able to aid in the extension of air lines in a particular 
territory. 
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The development of speedy aircraft and the efforts of the states to 
develop and regulate air transportation, as a unit, was a small part of air 
navigation. Suggestion was made that this region try to do this as one 
group, and at the same time cooperate in every respect with the Federal 
aeronautical department. 


Hon. Frep B. SnHerirr, Commissioner of Aeronautics for Montana, 
Helena, Montana. 

Subject: AtrporT MANAGEMENT. 

An “understanding of human nature is absolutely essential to the main- 
tenance of discipline in both airport and air line operation.” 

In the management, construction and maintenance of airports the most 
important thing is the anticipation of the underlying trends in aviation de- 
velopment and the attempt to anticipate the new mode of transportation 
ten and twelve years hence. 

Public airports should be public meeting places provided with recreation 
facilities, and the arrangement of the grounds made attractive. 


Pror. E. F. Ruirey, President, State School of Science, Wahpeton, 
North Dakota. 

Subject: MAINTAINING AlRWoRTHY AIRPLANES. 

During the dinner on the first day of the meeting Professor Riley 
addressed those present. 

The importance of airworthiness of planes was stressed, especially 
with reference to privately-owned aircraft. Aircraft used in regular service, 
generally speaking, are well maintained. Future success of aviation de- 
pends largely upon the airworthiness of the privately-owned plane. 

“An airplane station cannot be operated on the same kind of a basis 
as a garage.” An approved air station for the repairing of aircraft requires 
specialists with experiences in the repairing of fuselages, wings, etc., also 
a specialist in aircraft engines competent to tear down and rebuild, and 
another specialist in battery and magneto connection; also a radio expert. 


Hon. J. L. Taytor, Secretary, Chamber of Commerce, Glendive, Montana. 

Subject: Atrport DEVELOPMENT IN RELATION TO COMMERCIAL AVIATION. 

Commercial aviation embraces two major factors: (1) the process of 
interchange by aerial locomotion, and (2) the evolution of harbors for the 
refuge, unloading and loading of the craft used in that operation. This in 
a broad sense is commercial aviation. 

The evolution of transportation was described in a very interesting 
manner from the beginning of time to the present. 

Speed in aviation with relation to interstate commerce, and govern- 
ment aid in the development of systems of airways, and the absence of 
that development in the north central region was stressed. 

“Every airport established and maintained by tax monies for com- 
mercial use should remain a free port, available to all legitimate custom, 
and with exclusive franchise, right or privilege for none.” 


Mr. P. O. Sature, Assistant Attorney General for North Dakota, Bis- 
marck, North Dakota. 
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Subject: NortH Daxota State Laws AFFECTING AVIATION. 


Mr. Sathre gave a very able and thorough synopsis of the state laws 
relating to aviation. Some of these laws were placed on the statute books 
as early at 1923, and may now be called obsolete owing to the development 
of aircraft. 


An open forum was held for the purpose of discussing matters 
of interest to those present. Each of the speakers spoke of the 
Federal activities and complimented the United States Department 
of Commerce thereon. Also, each indicated a willingness to co- 
operate with the Federal department to the fullest extent. 

Before adjourning, a permanent organization was established 
to comprise the following states: Montana, Wyoming, North 
Dakota, South Dakota, Nebraska, Iowa, Minnesota and Wisconsin. 
A constitution and by-laws were adopted, conforming generally 
to the constitution and by-laws of the National Association. Each 
state will appoint or elect an aeronautical officer (each state hav- 
ing one vote). 

The Committee on Time and Place selected Billings, Montana, 
as the next meeting place, such meeting to be held during the first 
part of May, 1934. 

The following officers were elected for the ensuing year: 
Fay Harding, of North Dakota, Chairman; Fred B. Sheriff, of 
Montana, Vice-Chairman; Col. L. H. Brittin, of Minnesota, Sec.- 
Treas.; Fred D. Fagg, Jr., of Illinois, Legal Counsel. 


Fay HarpDINc. 


AERONAUTICAL PROGRAM OF THE FEDERAL BAR 
ASSOCIATION OF NEW YORK, NEW JERSEY 
AND CONNECTICUT 


Aeronautical Night, recently conducted at the Hotel Com- 
modore, New York City, by the Federal Bar Association of New 
York, New Jersey and Connecticut, Inc., was a unique event in the 
annals of bar associations. The organization to some extent as- 
sumed the role of a pioneer in sponsoring so novel an event. The 
rather ambitious program relating to the future of flying, aero- 
nautical history, modern aerial navigation, military aviation, air- 
ships and aeronautical jurisprudence and concluding with the film, 
“The Story of the Autogiro” covered a field broad enough to 
satisfy the most exacting and to meet the interest of every one. 
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President Henry Ward Beer’s stirring address on the future of 
flying, followed by an address by the writer on aeronautical history, 
served as a prelude to a talk by Mr, T. Park Hay on the develop- 
ment of modern air transportation. The fascinating and graphic 
charts which supplemented Mr. Hay’s talk presented a convincing 
picture of the important activities of the large air transport sys- 
tems. The important subject of air mail appropriations came in 
for its due attention through a resolution offered by the writer and 
adopted by the association. The resolution opposed any reduction 
in the air mail appropriations which would impair the efficiency or 
retard the development of the air mail service. New York State 
Commissioner of Aviation, John Dwight Sullivan’s address on 
military aviation very wisely stressed the need for more flying time 
for both the active and reserved flying personnel of the Army and 
Navy. On the timely subject of giant rigid airships, Reginald M. 
Cleveland, Aviation Editor of the New York Times, reviewed the 
history of airships. It is regretted that in his very informative 
talk he did not take a stand in favor of the continued use of giant 
airships. The association’s action in favor of dirigibles was the 
subject of favorable comment, which action took shape in form of a 
resolution offered by the writer and duly adopted in which the con- 
tinued construction and use of dirigibles were recommended and 
the following improvements in their construction and equipment 
respectfully suggested: (1) two or more control cabins, one of 
which, if practical, should be on the top of the ship; (2) separate 
sets of controls in the nose and tail of the ship; (3) two inde- 
pendent sets of control cables to both the horizontal and vertical 
rudders; (4) Diesel engines or some form of injected fuel engine; 
(5) a full complement of light weight but effective life saving 
equipment such as inflatable jackets and rafts. 

Aeronautical jurisprudence very properly received considera- 
tion following a talk by Prof. Alison Reppy, through a resolution 
offered by the writer and adopted by the association on the very 
important problem of damage liability of aircraft to persons and 
property on the surface. This acute and pressing question was 
covered in the resolution which advocated an equitable rule of 
liability of aircraft for damages to third persons and property on 
the ground and strongly opposed the so-called rule which attempts 
to impose liability on the aircraft irrespective of whether or not 
the damage is the result of the negligence of the aircraft. The 
resolution further recommended a rule of liability which would 
fully safeguard the rights of the public and yet at the same time 
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would not be so drastic as to threaten the very existence of aero- 
nautics. This problem of liability of aircraft for damages to third 
persons is now before the delegates at the International Conference 
of Air Law at Rome and should engage the early attention of all 
students of aeronautical jurisprudence. 


RESOLUTION FAVORING AN EQUITABLE RULE OF LIABILITY OF 
AIRCRAFT FOR DAMAGES TO THIRD PERSONS ON THE SURFACE 


(Duly Adopted by the Association on April 17, 1933) 


Wuereas, Aerial navigation is now a part of our daily life and its ex- 
istence and development is for the general enrichment of mankind, and 

Wuereas, The question of liability of aircraft for damages to persons 
and property on the ground is an acute and pressing problem, and 


Wuereas, Attempts have been made to impose a rule of absolute lia- 
bility on aircraft for damages to third persons and property on the surface, 
irrespective whether or not the damage is the result of negligence of the 
aircraft, and 

Wuereas, Such absolute liability rule is archaic, inequitable, unscientific 
and destructive, and imposes such a severe burden on aerial navigation as 
to stifle its development and to threaten its very existence, and 

Wuereas, The Federal Bar Association of New York, New Jersey and 
Connecticut, Inc., through its Committee on Air Law, is cognizant of the 
existence of Section Five of the Uniform State Law of Aeronautics and 
the reasons advanced for imposing the absolute liability theory, and is 
further aware of the almost insurmountable difficulties that the problem 
presents, now be it 

Resotvep, That this Association strongly opposes the so-called doctrine 
of asbolute liability of aircraft for damages to third persons and property 
on the land regardless of the existence or not of negligence on the part 
of the aircraft, now be it further 

ResoLveD, That this Association through its Committee on Air Law 
shall undertake a thorough study of the problem with a view to finding 
a solution which will on the one hand fully protect the rights of the public, 
and on the other shall not impose a hardship and impossible burden on 
aeronautics, and now be it further 

Reso.vep, That the Committee on Air Law of this Association is hereby 
delegated to transmit copies of this resolution to the American Bar Associa- 
tion, the New York State Bar Association, the New Jersey State Bar Associa- 
tion, the Connecticut State Bar Association, the New York County Lawyers’ 
Association, the Association of the Bar of the City of New York, the Na- 
tional Conference of Commissioners on Uniform State Laws, the American 
Law Institute, the National Association of State Aviation Officials, The Air 
Law Institute, the American Academy of Air Law, and such other organ- 
ization or vehicle of thought which the Committee shall deem appropriate. 


Joun A. EuBANK. 












EDITORIALS 367 


ILLINOIS AVIATION ENCOURAGEMENT AND THE 
GAS TAX 


The editor has received letters from several gentlemen’ whose 
names and writings were used in the recent article by Major Landis, 
entitled, ‘““The Illinois Plan of Aviation Encouragement,” and pub- 
lished in the April issue of the JournaL, The desire of the writ- 
ers was to make clear that, while they were in favor of the develop- 
mental program generally, they did not wish to be understood as 
endorsing a tax on aircraft motor fuel as a means of financing the 
proposed plan of encouragement. The editor is glad to acknowledge 
receipt of these letters and trusts that the careful arrangement of 
material, with appropriate sub-headings, made by Major Landis in 
the article,? has prevented any widespread misunderstanding. 

F. D. F. 






















1. Letters received from John D. Peace, Jr., Pioneer Instrument Co.; 
Harry Schwarzchild, Publisher, Air Transportation; George F. McLaughlin, 
Editor, Aero Digest; G. E. Steiner, Scintilla Magneto Co., Inc.; and Thomas 
B. Colby, Manager, Aviation Division, Berry Brothers. 


2. “I think you will see from a reading of my article on the Illinois 
Encouragement Plan that I not only carefully avoided misquoting you or 
anybody else, but that I went considerably out of my way to point out that 
there was a very distinct disagreement as to the advisability of providing the 
facilities and services contemplated by means of a gasoline tax.” From a 
letter written by Major Reed G. Landis to Mr. Duane Stranahan, Champion 
Spark Plug Co., on April 13, 1933. 
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Howarp C. Knotts 


Department Miers... 6 bciceesicess on Bereeaan 


THE CONNECTICUT SYSTEM OF LICENSING AIRMEN* 


Let me begin by outlining for you what I believe to be the ground 
work for efficient licensing and policing in aeronautics: (1) for a given 
organization, a territory small enough so that this organization can reach 
all points in a minimum length of time; (2) that those men in that organ- 
ization who are charged with the responsibility of selection and super- 
vision shall be only such as are thoroughly trained for this purpose; 
and (3) that such laws exist as will give the organization power to carry 
out those duties with which it is charged. 

The State of Connecticut, because of its area and the location of its 
capitol, offers ideal conditions for selection and supervision of flying per- 
sonnel. The people were alive to this situation and enacted laws in 1927 
which created a Department of Aeronautics. However, this was not the 
first air law enacted in Connecticut. There always has been a law govern- 
ing flying in Connecticut since 1911. In 1927, however, the Department of 
Aeronautics became a reality and those who wrote and enacted the law 
displayed excellent foresight in view of the fact that they created an or- 
ganization complete within itself for the handling of the flying problem. 

The present organization is housed in a building designed for and de- 
voted entirely to this purpose. The administration of the Department is 
invested in a full-time Commissioner who has as his staff a Deputy Com- 
missioner, a Chief Flight Surgeon, a Chief Inspector and two Inspectors. 
One of these inspectors is an expert parachute man. Regarding the Chief 
Flight Surgeon he is assisted by an Assistant Chief Flight Surgeon and 
three other flight surgeons. The Department is also equipped with air- 
craft for patrolling and inspecting. In addition to this staff there is a 
Secretary and a Stenographer in the Department. With the exception of 
the Chief Flight Surgeon and his staff the entire group are full-time em- 
ployees of the State of Connecticut. 

In this paper, however, we are primarily interested in the selection 
and care of the civil flyer. This responsibility is invested in the Chief 
Flight Surgeon and his Department. We have gotten away from the 
time worn designation of Flight Surgeon’s Department for, after all, the 
true duty of the Flight Surgeon’s Department is to inspect flying people. 
Consequently, from practically the beginning, the Flight Surgeon’s Depart- 
ment in Connecticut has been known as the Department of Personnel 
Inspection. 

The staff which has already been referred to has been developed 
slowly and carefully. We began with the idea that no member of the 
Medical Staff of the Department of Aeronautics could be appointed until 
he had been specially trained for this work. From this idea developed the 
School for the Training of Flight Surgeons, 

This school is unique in that it is the pioneer of its type. Its staff 
consists of a director and advisory staff. The director is the Chief Flight 
Surgeon of the Department. The staff consists of four men, two of whom 
are flight surgeons. They are the Commanding Officer of the U. S. Army 
School of Aviation Medicine, the Medical Director of the Air Regulations 
Division of the Department of Commerce, both of whom are flight sur- 
geons; Dr. Edward C. Schneider, Professor of Biology, Wesleyan Uni- 





*Part of a paper presented at the Annual Meeting of the National Asso- 
ciation of State Aviation Officials, Nashville, Tennessee, December 2, 1932. by 
Dr. William B. Smith, Chief Flight Surgeon, Department of Aeronautics, State 
of Connecticut. 
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versity, who not only is an outstanding figure in altitude physiology, but 
a pioneer of the original U. S. Army School of Aviation Medicine; and 
“—_* well-seasoned pilot with a satisfactory student instruction back- 
groun 

The routine of the school has been developed to give the student 
flight surgeon an insight into both the military and civil fields. First, he 
must complete the correspondence courses of the Army School of Aviation 
Medicine. As he progresses along these courses, he has frequent con- 
ferences with the director of our school or someone appointed by him. 
The student is not allowed to lag behind in his work, The second part 
of the curriculum is the practical work at headquarters. At least four 
hours every three weeks is spent in this work. The third phase is the 
flying time for each student. This is prescribed at one hour per month. 
This work is in charge of the pilot member of the staff and consists of 
acquainting the student with the many problems of the pilot. The flying 
consists of both airdrome and cross-country types _as_well as aerobatics. 
The fourth phase is the resident work at the U. S. Army School of 
Aviation Medicine. Finally, when the student has progressed to this point 
he must write a thesis on a subject pertinent to flying or complete and 
publish his work on some particular problem having to do with licensing 
and policing in aeronautics. He then receives a certificate from the State 
Department of Aeronautics certifying to his completed course and quali- 
fications for selecting and supervising of flying personnel for the State of 
Connecticut. 

Of the staff of five flight surgeons, including the Chief Flight Surgeon, 
two are stationed at headquarters at Hartford and the other three in their 
respective cities in the State. They have certain districts assigned to them 
in which they are responsible for all the work. We do not allow an ap- 
plicant from one district to go into another district except for an exam- 
ination at headquarters if he desires. The staff is supervised by frequent 
conferences held either at headquarters or at one of the other stations 
and by the contact of the Chief Flight Surgeon or his assistant with the 
other Flight Surgeons at their respective stations. 

In addition to trained men, the State has provided and continues to pro- 
vide its stations with equipment quite comparable to that found in the mili- 
tary service. This makes for standardization and thoroughness of. detail. 
In addition to trained men and standardization of equipment at designated 
stations there remains another important factor. We have always felt that 
it is good psychology to examine in the environment of flying, hence all 
cur stations are located on airports. 

The examination to all intents and purposes compares favorably with 
the one used by the Federal Government. We believe, however, that our 
method of selection attains its greatest efficiency in the disposition of 
borderline cases and rejections. Whereas the Department of Commerce 
must always consider public hearings by dissatisfied applicants no such 
law exists in the State of Connecticut. This, however, makes us more 
than ever vigilant that we are careful not to reject our applicants until we 
have proved as far as possible that they are unfit to fly. In this regard we 
never decline borderline cases until they have been investigated by at least 
three members of the staff or possibly the entire staff. We group such 
cases and at a specified time and place at least three members of the staft 
are called together and the group reviewed one by one. 

When we have disposed of a case it is then placed in a certain classi- 
fication which leads us into the next field of which I shall speak, namely, 
“Supervision of Flying Personnel.” These classifications are four, namely, 
A, B, C and C-Gl and C-G2. The last or C group includes all rejec- 
tions except certain cases in the C-G1 division. Supervision increases in 
importance directly as we pass from the A to the C-G1 classification. 

The fundamental factor in supervision is the intimacy of the flight 
surgeon with those in his charge. It is obvious that in order to carry out 
this idea the territory over which a flight surgeon has jurisdiction must be 
more or less restricted. This is the principle which we have followed in 
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supervising our flying personnel. As I mentioned before, the State has 
been divided into several districts. A flight surgeon has been assigned to 
each district where he is responsible to the Chief Flight Surgeon for those 
flying within his district. The station at which he makes his examinations 
is located on the largest and most important airport in that territory. This 
gives our Department complete control of the situation. 

The routine of examinations is precisely that of the Department of 
Commerce. All grades below commercial are examined annually while 
commercial grades are examined semi-annually. All examinations are re- 
corded on our own forms. We deviate somewhat from the Department of 
Commerce routine in that every commercial pilot is examined once every 
two years by the Chief Flight Surgeon at headquarters. In other words, 
every fourth examination for a commercial grade is made by the Chief 
Flight Surgeon. 

It is very important indeed that a flyer should be carefully inspected 
after a serious illness, operation or accident. Our flight surgeons are alert 
to this fact and soon learn to know when one of their charges is ill. He 
then grounds him, notifying the Chief Flight Surgeon, and reinstates his 
license only after careful re-examination when he has recovered. 

We see to it that our flight surgeons foster the confidence of the in- 
structors in their districts. This opens up new avenues of approach for 
our department in that it results in frequent conferences between flight 
surgeon and instructor concerning the progress of students. It is an educa- 
tion for both of them. 

Regarding examinations in general, fees are charged only for regular 
examinations. All others are made without expense to the applicant or pilot. 

As I have endeavored to emphasize before, selection is one thing, but 
careful supervision is of equal importance. In fact, I sometimes think that 
supervision is more important. Many of the examiners throughout the 
United States see a pilot or applicant only once. This individual appears 
before an examiner for the next examination at some other location. 
Between the examinations very little is known of his health, habits and 
morals. We eliminate this undesirable feature from our system by re- 
stricting an applicant to his own district or to headquarters for examination. 
The flight surgeon through his frequent contacts with his local flying per- 
sonnel is in a position to render a report at any time on any one of them. 
Any irregularities are thus detected and reported promptly. In order to 
facilitate the work of our flight surgeons each is invested with police power 
as an inspector of the Department. 

We find it necessary before a new solo license is granted in Connecticut 
that the recipient be inspected by the Department of Personnel Inspection 
regardless of what other flying licenses he may hold. In this respect fees 
are not charged unless it is time for the regular annual or semi-annual ex- 
amination for the Department of Commerce. In this case, the examination 
is made as prescribed by that Department as well as by our own and serves 
as the applicant’s regular annual or semi-annual examination. In all other 
instances examinations are made which will satisfy our Department that 
the man has no gross disqualifying defects. When he then receives his 
license, he also receives a notice stating that his next regular Department 
of Commerce examination must be taken in Connecticut if he continues to 
hold a license in the State. 

The success of any organization in any field depends on that organiza- 
tion’s ability to keep abreast with the field and its ever changing problems. 
This means research. Our Department has been alive to this fact ever 
since its inception. Through the School for the Training of Flight Surgeons 
it encourages research. An example might more effectively present to you 
the type of research work in which we find ourselves engaged at the 
present time. We all know that recently the Department of Commerce has 
liberalized on the visual requirements for non-commercial grades. We have 
felt that we could not make this change until we had studied the problem. 
Thus we have set about to do this. We have gathered together a group of 
eight individuals who come within this class. The professional staff of the 
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Department of Personnel Inspection has thoroughly discussed this problem 
from all angles. Plans have been formulated for studying myopic indi- 
viduals and the possible latitude they might have in flying. These plans 
are more or less elaborate and embrace both theory and practical demonstra- 
tions on the ground and in the air as well. In addition to the staff there 
has been for the purpose of complete study a seasoned pilot added to this 
group who directs the flying experiments. We intend to finish our observa- 
tions within sixty or ninety days, at which time we will know whether or 
not we may be more lenient in issuing student pilot permits to individuals 
especially the myopic types with vision less than 20/50 either eye. This is 
a constructive piece of work. It is our belief that we should never make 
changes either toward leniency or stringency without some definite basis for 
such a change. One reason why organizations such as ours have difficulty 
in rejecting individuals is that they have no ground, reasonably explainable 
to a layman, for backing up their action. We make it a practice that when 
we reject applicants we can lay the cards on the table, so to speak, and 
convince any group of laymen to accept our opinion as the wisest procedure. 

Again there is the problem of changes in airplane construction and 
their bearing on physical requirements. It is also obvious that we shall 
sooner or later have to consider refinements in physical requirements in 
three fields of aeronautics, namely: 

(1) Heavier-than-air 
(a) Fixed wing (Powerless) 
(b) Rotating wing (Autogiro) 
(2) Lighter-than-air. 
Our staff has already entered the field of the fixed wing powerless aircraft 
or glider field and has defined the requirements for that field in Connecticut. 
Requirements for parachute jumpers have also been described and placed in 
regulation. All this work requires certain types of research, and is of the 
utmost importance. 

To. write this paper and not emphasize the point about which I am 
to speak would be the greatest mistake that I could make, namely, the 
cooperation of our Department and that of the Department of Commerce. 
It is one of cooperation in every detail. It is true that we do not agree 
with all the regulations of that Department. Neither do we believe that 
Department always agrees with us but these are matters of opinion and 
both Departments in the finest spirit of cooperation endeavor in every 
case to reconcile their opinions. I may be permitted to speak for my 
Department, having been with it since its inception, as well as the fact 
that I have had the best relations with the Department of Commerce under 
two of their medical directors, one of whom is here today. We feel that 
in order to carry out the fine work planned by that Department it requires 
much more in the way of funds and personnel than they have ever received. 
This is unfortunate, for their work is exceedingly important as I will point 
out in a few moments. Our facilities are ever at their disposal. Knowing 
that they cannot go into policing and licensing as much in detail in our 
respective territories as we can, we endeavor to convey to them promptly 
in every instance such irregularities as we encounter as well as our recom- 
mendations in each instance. 

It behooves every State Department where one exists to take this 
same attitude toward the Federal Department. In all probability there will 
be as many different ideas regarding State licensing and policing in aero- 
nautics as there are State Departments. I am sure, however, that if every 
Department will cooperate with the Department of Commerce as we en- 
deavor to do, we all will grow to know each other better as time goes on 
and that our regulations State-wide will become more uniform between 
States, hence a more uniform Federal law. 

I stated in the beginning that whether it is your friend, the Public, or 
the business world that inquires as to fitness to fly, the responsibility rests 
with the licensing and supervising agencies. So let us take for example one 
of the most important furrows in the business field, life insurance, and see 
how important the connection is. 
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It is an accepted fact in any line of business that when the institution 
of insurance looks favorably on that business that business is bound to 
grow. In other words, there is a public psychology that if a thing can be 
insured it must be reasonably safe. Consequently, each step that our great 
life insurance companies take toward insuring those who fly as passengers 
and those who fly as participants in the industry means a great boost for 
the aviation industry. Life insurance companies have been in their business 
long enough now to appreciate in most instances good or bad risks. They 
have considered the aeronautics hazard a real hazard. By the same token, 
however, they have begun to appreciate that the hazard is becoming less 
and less as time goes on. Why? Because those companies which have 
endeavored to look into the field in detail have appreciated the safe-guards 
thrown around those who fly as passengers and those who fly as participants, 
Directly upon the shoulders of the Department of Commerce and in no 
less a degree the State Departments is placed the responsibility for fostering 
the good will of the life insurance companies. These companies should 
ask “Are they fit to fly?” The licensing and supervising agencies should 
answer “They are.” When the Department of Commerce regulates that this 
and that shall be so, then it should be so in every detail. Then and only 
then will the aviation industry enter the complete favor of the great in- 
stitution of life insurance whose stamp of approval is the Public’s safety 
gage. 

All agencies such as the Department of Commerce and our various 
State Departments must enter into this task on a united front. It would 
be so easy to carry out our regulations if it were not for that ever present 
menace, outside pressure. None of us are immune. But there is a remedy. 
Wisdom born of truth will always prevail. In my Department, when im- 
posing a regulation, I first make sure that the regulation or requirement 
is based on such experience that I can convince the public of its wisdom, 
if necessary, and second that it fits the case. In addition to this if one 
plays no favorites and considers carefully both sides of the question it will 
not be a difficult matter to carry out regulations as they were intended to 
be carried out when they were made. 

It is human nature for manufacturers and operators to consider only 
their interests which does not in every instance assure safety. It is also 
human nature for such organizations to endeavor to bring pressure upon 
licensing and policing organizations in order that their demands may be 
satisfied and that their profits may be larger. Allow me to remind you 
that this is not good business for either those organizations or for licensing 
and policing agencies. Neither is this the way to secure the stamp of the 
Public’s safety gage. 

Finally, allow me to dwell briefly on some of the routine refinements 
which play an important part in our work of selection and supervision. One 
of these is the appointment of our flight surgeons as examiners for the 
Department of Commerce. This makes it necessary to make only one ex- 
amination which serves for both Departments. Likewise, whenever we 
examine an individual for any purpose, a copy of that examination is sent 
to Washington. 

Every person examined for our Department has a folder kept in a 
steel filing cabinet to which reference can be made at any time. When an 
application is made for license, the actual application must bear the initials 
of the Chief Flight Surgeon before such license can be issued. This applies 
to renewals as well. 

We make free use of methods of precision such as the X-ray, Metabolic 
tests, Wassermann reactions and Electrocardiograms. The Chief Flight 
Surgeon has in his office a list of such specialists in the various cities whom 
he has approved to do this special work. When such special work is re- 
quired, the applicant is called upon to stand the expense. All Wassermann 
work is done by the State Department of Health, and we require a Wasser- 
mann on every new commercial pilot. 

In conclusion, then, may I emphasize that the determining of the fitness 
to fly is the very root of safe flying. This can only be accomplished by 
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trained men in small territories, with adequate regulations to back them 
and unhampered by outside pressure. Neither has politics any place in such 
a highly technical field. The air is an unlimited space, but very limited 
indeed when defective people use it. I hope I have presented this paper 
in the interests of public safety and that in the near future, Friend, Public, 
and Business alike will proclaim safe flying as the safest means of trans- 
portation. This goal can never be realized until “They Are Fit to Fly.” 


Dr. Witt1am B. Situ. 


ANNUAL REPORT OF THE NEW JERSEY STATE 
DEPARTMENT OF AVIATION* 


As of December 31, 1932 


Analysis of aeronautics in the year 1932 produces reason for basic 
satisfaction. Not only have achievements been outstanding but adjustments 
essential to future development have been made. The feature has been the 
growth of scheduled flying. 

Aviation as transportation has heen emphasized. Speeds have been 
increased and schedules multiplied. ‘Passenger miles” and scheduled opera- 
tions show gain, as does the average length of journey per passenger. A 
significant fact is that the average air passenger is an individual of affairs 
using air transport as an economid factor in business. Air travel has sunk 
its roots past the stage of novelty and has become a vital cog in the 
nation’s transportation business. 


Although scheduled flying has made the greatest progress, the non- 
scheduled operator is still very much in the picture. The United States 
Department of Commerce reports the non-scheduled operator still flies 35 
per cent. more miles and carries 100 per cent more passengers than the 
scheduled operators, and when we consider that there are 18,796 pilots and 
7,438 privately-owned aircraft in the United States, we realize that intra- 
state operation is still carrying the greater proportion of aerial activity. 

During the past year in New Jersey 230 new student pilots, 92 private, 
18 new limited commercial and 15 new transport pilots have been recorded. 
This gives a present total in the state of 415 students, 590 licensed pilots 
and 364 privately-owned aircraft. This takes no account of ground crews, 
hangar attendants and other personnel necessary to keep planes in con- 
dition and operation. 

From a standpoint of engineering, 1932 has been an eventful year. 
The perfection of the variable pitch propeller, accurate flight instruments, 
motor refinements and new elements of design are noteworthy. Radio and 
weather reporting have made possible the dominance of American aviation. 
During this year 90 per cent of all scheduled night flying in the world has 
been done by American air lines and such is our technical proficiency that 
40 per cent of, our scheduled operations are conducted at night. 

A phase of aviation with potential earning capacity is air express. As 
freight has been the breadwinner of the railroads, so the breadwinner of 
aviation may eventually be aerial express. A transcontinental schedule has 
already been developed. Air mail poundage has reflected the increased rates 
as surface mail the influence of the three-cent stamp. 

An interesting development is scheduled trans-oceanic operation. Ap- 
propriate aircraft are in the process of building. The feasibility of the 
operation has undergone testing in the southern waters and completion of 
the craft for experienced American air-line operators will witness service. 





_ *The members of the New Jersey State Aviation Commission are: Thomas 
W. Streeter, Chairman, Richard Aldworth, Wayne Sanger Green, Peter J. 
O'Toole, Jr., and M. H. Goodnough. The Director of the Department of Avia- 
tion is Gill Robb Wilson. 
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New Jerseys Outstanding Advantages. 


The above observations are made introductory to this report because 
they are of genuine importance to New Jersey. As one of the busiest 
aerial arteries, with a nationally-known airport at either end of the state, 
serving great metropolitan areas, regulation and growth of aviation is of 
vital concern. 

The location of many manufacturers producing aeronautic equipment is 
of material benefit to the state. We already have a number of concerns, 
such as the Wright Aeronautical Corporation, Aircraft Radio Corporation, 
Bell Telephone Laboratories, American Gas Accumulator Company, West- 
inghouse Electric and Manufacturing Company, Eclipse Aviation Corpora- 
tion, Bird Aircraft Company, Aero-marine Plane and Motor Corporation, 
Weston Electrical Instrument Corporation, Switlik Parachute and Equip- 
ment Company, Uppercu-Burnelli Aircraft Corporation, and Standard Oil 
Company (Specifications Board) 

Our coast line will witness heavy coastwise air traffic and offer facili- 
ties for trans-Atlantic terminals. Newark Airport, with the completion of 
the new high level viaduct, provides the quickest and most convenient pos- 
sible accommodation to New York City, as does Central Airport of Camden 
to the city of Philadelphia. No development can supersede either of these 
natural terminals if consideration is kept in the realm of aeronautics, and 
New Jersey protects these established advantages by guaranteeing favorable 
operating conditions. 

In addition are a number of other fields of potential utility, such as 
Atlantic City, Red Bank, Westfield, Teterboro, Caldwell, Basking Ridge, 
Hadley, Trenton, Princeton, Cape May and others. Every community field 
is a feeder to the air lines and feeder traffic will eventually subsidize com- 
munity flying fields. During the year, aerial activities have been carried 
on from approximately 75 different fields, some seasonal but the majority 
permanently located areas. 


Analysis of Accidents in New Jersey During 1932. 


The accident rate for 1932 shows a sharp decline from the previous 
year. The number of accidents, number of people involved, percentage of 
fatalities per accident and percentage of fatalities per numbers involved, 
all decreased. 

Figures for 1931 are for only eight months, as the Department was 
re in May of that year. Therefore, the following facts are worthy 
of note: 

Seventeen persons were killed in eight months of 1931; only 9 persons 
during the entire year of 1932. 

In 1931, there were 33 accidents; in 1932, 26. 

In 1931, 56 persons were involved; in 1932, 45. 

In 1931, 34.5 per cent of those involved in accidents were killed; in 
1932, but 20 per cent. 

Analysis of the entire accident situation is extremely interesting when 
basic conditions are considered. Those concerned with regulation re- 
sponsibilities felt that 1932 was a year of potential accident increases. Be- 
cause of the decline in economic conditions, the output of new aircraft 
for non-scheduled operation was greatly curtailed and an added percentage 
of “used” craft compelled to carry the commercial burden. Maintenance 
was an increasingly important problem. : 

This situation was met by the semi-annual inspection, vigilance in 
inspection of airports, definite limiting of approved fields, curbing of racing 
and acrobatic exhibitions, and above all by the cooperation of operators in 
conservative flight operations, and more rigid maintenance standards. In- 
stead of an increase in fatalities, therefore, we had a decrease of more than 
50 per cent. No loss of life was due to the structural failure of an aircraft. 

Analysis of causation factors adds further interest. During 1932, no 
pay” passengers were killed or injured in airplanes in the state of New 
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Jersey. The nine fatalities fall under two types of operation, the first of 
which is student instruction. Three instructors and one student lost their 
lives in training. In private owner flying, one pilot and two_non- “pay” 
passengers were killed through the inexperience of the pilots. In addition 
to these, two pilots, bewildered in a storm and having no “blind flying” 
instruments, spun into the Kittatinny Mountains. The cause of this acci- 
dent was definitely weather. 

Having broken down the accident record into these causation factors, 
relief may be sought. Recommendation has been made by this department 
and a regulation put in force by the federal department, prohibiting any 
pilot without 50 hours’ experience in solo flight from carrying a passenger. 

Another recommendation is for the establishment of an instructor’s 
rating, although it is not claimed such regulation would have prevented the 
foregoing accidents or will prevent such in the future. It would, however, 
fix teaching standards. It is the experience of this department that students 
sometimes solo without a basic understanding of the principles involved. 
The imitation of the mechanical actions of a pilot does not constitute ade- 
quate instruction. Since_student instruction is a definite intra-state prob- 
lem, this question must receive continuous study. In the meantime, we 
urge all students to employ the best instructors available. 

The Department urges the study and practice of instrument or so- -called 
“blind flying.” By personal experience and universal testimony of seasoned 
pilots and flight surgeons, we know that sustained flight without reference 
points, either actual or simulated, is impossible. Two per cent of our 
pilots might come through a crisis but scarcely one of them would claim 
ability to duplicate his performance. 


Airport Supervision and Field Development. 


Since airport supervision is almost wholly the responsibility of the 
states, one of the real problems has been the regulation of these areas. The 
industry could not progress unless landing fields were numerous, yet un- 
regulated choice of landing fields is intolerable. Equitable landing field 
legislation has been difficult to prepare. 

Safety must be the basis of all consideration. A law enacted by the 
Legislature in 1932, therefore, required the owners and operators of com- 
mercial landing areas to secure licenses from this Department. Licensing 
standards were established and licenses issued. The plan has been eminently 
satisfactory. During the year a number of traditionally used but dangerous 
areas were prohibited as landing fields and adequate areas sought to replace 
them. No life was lost through the use of an inadequate or an ill-condi- 
tioned airport in New Jersey in 1932. 

Landing sites that were not given licenses or whose licenses have been 
surrendered because of inadequacies were those located near Arcola, Frank- 
lin, North Hackensack, Englewood, Silver Lake Airport, Chester, Borden- 
town, Allenhurst, Asbury Park, Stoutwood, the Casino Field near Atlantic 
City, a number of beach locations, and others without specific designation. 

Protection is insured the fixed-base operator inasmuch as regulations 
make it impossible for transients to destroy the investment returns of our 
tax-producing development. The fixed-base operator is encouraged to im- 
prove his field for increased rating, since increased rating means prestige 
in the industry. The responsibilities involved in the use of land were 
called to the attention of owners and operators. 

Upon invitation of the State Department of Aviation, the Aeronautics 
Branch of the United States Department of Commerce delegated an air- 
port engineer to New Jersey, who, together with the Director of Aviation, 
made a complete survey of existing aeronautic facilities. It was felt such a 
study would develop facts and details which, against the background of 
national aeronautic interests, would be valuable in future development. The 
survey was without cost to the state and results were eminently satisfactory, 
much valuable data being produced on outstanding deficiencies or advantages. 
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One result was to secure federal ratings for 18 airports and 10 auxiliary 
airports. 

The common denominator of deficiencies seemed to be that of boundary 
and field markers. To meet this condition, the State Department has 
devised an inexpensive plan of marking which is both safe and fairly dur- 
able. This system has already been installed in a number of airports and 
constant improvements are being made on almost all fields. 

Central Airport of Camden has been granted an A-1-A rating. The 
municipal airport at Newark has been granted an A-2-A rating and upon 
development of further landing area will receive the higher rating. The 
field at Atlantic City is under constant development and already is one of 
the most attractive airports on the Atlantic Coast. Teterboro is undergoing 
renovation and fields at Caldwell, New Brunswick and Spring Lake have 
been improved in drainage, removal of obstacles, routine maintenance and 
other respects. 

As a result of past studies, the necessity for development of new fields, 
strategically placed to serve various parts of the state, was noted. Some 
areas present unfavorable terrain and an occasional landfall is necessary, 
while other parts of our state are so populated that the placing of an air- 
port is matter of public convenience. For example, the stretch of terrain 
between Atlantic City and Forked River calls for an emergency field at 
Bass River, while the community development around Bernardsville, Bask- 
ing Ridge and Millington calls for a community airport. 

Therefore, during the year field development work has involved loca- 
tions at Morristown, Basking Ridge, Schooley’s Mountain, Hightstown, 
Sussex, Wyckoff, Oakhurst, Brielle, Forked River, Ocean City, Four Mile, 
Hammonton, Pennsville and Wildwood. Fields have been definitely de- 
veloped and used at Basking Ridge, Hackettstown, Sussex, Wyckoff, Brielle 
and Forked River. The others are in process of development or in a 
state of negotiation or have been used to a limited degree. All of these 
fields rest on a commercial basis and are in no way dependent upon state 
aid except as we have been able to bring commercial elements together, 
and advise and supply designs and specifications for making investments 
practical. 

Of new fields, several have outstanding significance. The field at Bask- 
ing Ridge is not only a community development but serves as an emergency 
field, being on an airway. The field at Schooley’s Mountain, near Hacketts- 
town, has a similar significance. The area being developed at Brielle on the 
north shore of the Manasquan River, we believe to have an outstanding 
future, as it has expansion possibilities, natural drainage and is easily dis- 
tinguishable. It can be a coastwise location of first importance in future 
years. 

The field at Ocean City offers possibility of not only an important 
landfall but also the best seaplane base on the Atlantic Coast. This problem 
has been studied in cooperation with the Department of Commerce and 
Navigation and it is hoped that in the process of coastal development the 
base will become a reality. Ocean City purchased land for an airport and 
is approaching the task on a sane basis of gradual development. 

An important location for the development of a field, both from com- 
munity and air-line standpoints, is at Hammonton. Conferences have been 
held with the officials at Hammonton, who have shown every readiness to 
cooperate. Mays Landing, Bridgeton, Salem, Flemington, Blairstown, Som- 
erville and Newton are other towns that could have community develop- 
ments, and in several of these we have negotiations under way encouraging 
temporary commercial establishment. The Morristown field, when carried 
to completion, can be an outstanding suburban development. 

One of the obstacles encountered in a field program is the impression 
that development of a community airport necessitates the outlay of large 
sums of money. As a matter of fact, development of a field adequate to 
serve the needs of a community for daylight operation can be very in- 
expensive. The boundary marking of a fairly level field of doubtful agri- 
cultural importance, placing of a cross in the center, removal of a few 
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trees or bushes on the edges of the field, are all that are essential. For 
expenditure of a hundred dollars almost any town can have an airport 
adequate to serve its needs for pleasure and for the carrying on of occa- 
sional passenger service. 

The fostering of aviation in this manner will ultimately produce pos- 
sibilities for a hangar and other necessary equipment, guaranteeing a per- 
manent establishment. Of course, if land of high agricultural value is 
purchased and the development of a field involves large amounts of grad- 
ing, the cost of a community airport becomes a matter of a bond issue, 
but even so, on the merits of a location developed from the standpoint of 
aviation necessity alone, there is no reason why any city or town in the 
state should not profit by the prestige and convenience of a landing field. 


Investigations. 


The field of investigation is a laboratory in which both equipment 
and operating policies are studied. We oftentimes work on a single traffic 
complaint or on various angles of a single aircraft accident for weeks, 
holding the case open until satisfied we have ascertained all possible facts 
in connection. Only a thorough study of all factors can reveal the strength 
or weakness of a given ship, a method of instruction, a regulatory measure 
or a personal equation. 

Accidents. During the year there have been 26 major and a number 
of minor accidents. In each of these we endeavor to determine the legal 
violations, if any, the probability and extent of aircraft or motor failure, 
the responsibility of the operator, his degree of judgment, his technical 
ability, the elements of the terrain or the disadvantages of the airport, 
the contributing influence of the weather, winds, storms or fogs. Thus 
it is we learn that some type of fuel system has weaknesses, some mainte- 
nance is bad, some type of aircraft is unsuited for specific purposes, some 
type of training develops bad habits in students, some type of instrument 
is inaccurate under certain conditions. Investigation means protection and 
safety. To the best of our ability, we endeavor to fix fairly the responsi- 
bility, develop confidence, designate limitations, reveal sane policies, formu- 
late wise regulation. 

For example, we discovered that numerous accidents occurred when 
individuals with limited experience put the weight of an added passenger 
in their planes. We had half a dozen instances of individuals with ap- 
proximately 30 hours’ flight experience who stalled their aircraft and cracked 
up. Upon such facts, gathered in this and other states, was based a new 
regulation by the Federal Department, requiring that no pilot may take 
any passenger for a flight until he has had fifty hours of solo flight 
experience, 

In several instances, the fault was laid to the motor, when as a matter 
of fact we showed the fuel system had not been turned on and the fault 
was solely that of the pilot. In other instances, the full length of the 
field had not been used to take off and motor failure had brought the ship 
to disaster rather than the safe emergency landing possible had the pilot 
used all available facilities. In other cases, rigging and maintenance was 
shown to have been in the hands of inexperienced men, and as a result 
ships developed bad tendencies in flight. As a matter of fact, after experi- 
ence in investigation and a knowledge of the characteristics of various 
aircraft and conditions under which they are used, one can almost re- 
construct the actual happening. The facts ascertained may become the 
property of pilots and become a part of their experience and so the labora- 
tory of accident investigation produces results which develop safety in 
operation. 

Air Traffic Violations. Air traffic violations are difficult to handle be- 
cause sometimes they are based on actual infringement of the pilot; at 
other times, on the degree of annoyance in the mind of the complainant; 
and at still other times, on a combination of factors which are neither 





378 THE JOURNAL OF AIR LAW 


the fault of the pilot nor of the individual disturbed by his operation. 
Not Solomon himself could always discover the truth. 

In the first instance, there is the deliberate violation, which involves 
stunting over inhabited areas, low flying over public gatherings, violations 
of airport regulations and too close proximity to other aircraft. These 
cases are easy to build up and punitive measures not difficult to enforce. 
As might be expected, this sort of violation is indulged in by a very small 
percentage of pilots and their status is soon fixed. 

Reported violations which are basically traceable to the sensitivity of 
a few people to the noises or proximity of aircraft present another angle. 
Added to this might be a degree of unfamiliarity with aircraft. The Di- 
rector was called hastily to a certain town during this winter upon a 
report to the police, relayed to the Department of Aviation, that an aviator, 
standing up in an airplane, was stunting and distracting ‘the attention of 
the children from their school activities. Investigation revealed that the 
supposed acrobatic pilot was in reality a pusher type plane, the motor- 
mount of which was presumed to be a man standing up in a cockpit. 
When the explanation was given to the complainants, they smiled with the 
investigator. 

In other instances, changing conditions in atmospheric pressure have 
intensified noises; at other times, inability by laymen to judge altitude, 
and rarely but consistently, a deep-seated antipathy to all and sundry air- 
craft is found to prevail. Time will develop familiarity with the sounds 
and proximity of aircraft, as it has developed familiarity with the sounds 
and proximity of trains, trucks and street cars. Recently, the Director 
visited a town to address a public gathering because complaints from this 
town concerning the noises of passing aircraft had been numerous. Dur- 
ing the course of the meeting it became necessary to wait while a freight 
train with two locomotives ploughed through the center of the city, making 
hearing impossible. While waiting, the audience was able to realize that 
all the airplanes that passed in a month would not make as much noise 
as that one train. 

The Department is not unsympathetic with any complaint and _ in- 
vestigates with all possible care and fidelity, particularly those which 
appear to rest solely on a basis of either unfamiliarity, timidity or annoy- 
ance. 

Another type of investigation is that which develops around the com- 
plaints of those living in the vicinities of established airports or on the 
air lanes that approach these airports. A number of conferences have 
been held with air transport companies, field operators, Department of 
Commerce officials and municipal representatives. Air-line operators have 
been most helpful and cooperative in planning to approach and leave air- 
ports with the least possible annoyance, even turning aside from the air 
line courses to protect the comfort of those in the neighborhoods involved. 
There come times, however, when even this is impossible and when the 
pilot flying by instrument alone must maintain the course of his ship on 
the radio beam, which goes directly to the airports and passes over the 
aforementioned communities. Safety of operation demands that the pilot 
maintain his course without deviation and at such times, the commercial 

noises attendant upon aircraft operation must fall in the same category as 
the whistle of a locomotive which approaches a crossing, the clang of a 
street car bell or the horn of a truck blown in the interest of safety. 

Investigation requires many specialized questions, such as the check- 
ing of aircraft suspected of use in the importation of narcotics and con- 
traband, driving out fake aviation stock promotion companies, checking and 
searching i in the matter of the theft of airplanes and parachutes, investiga- 
tion of aircraft operated by intoxicated persons, the illegal use of unli- 
censed aircraft, the surreptitious use of unlicensed airports, and the de- 
tails of checking the numbers of craft and tracing the history of pilots 
in instances like the Lindbergh kidnapping case. We have, during the 
year, cooperated with the United States Department of Justice, the De- 
partment of Commerce, the New Jersey Attorney General’s Department, 
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the State Police, various municipal authorities and individual victims of 
theft or fraud, 

All of the aforementioned agencies, most especially the State Police 
and the Attorney General’s Department, have been particularly helpful in 
assisting us to gather data, issue warrants, maintain surveillance and make 
interpretation. The Department feels that there is little abuse being prac- 
ticed through the channels of aeronautics at the present time, but that 
because of the availability and speed of aircraft, constant watchfulness 
is essential. 


Air Meets. 


It is the experience of this Department that air meets perceptibly 
discourage the public from using aviation as transportation, only in rare 
instances render any financial return to either the participants or to the 
managers, and only in rare instances afford proving grounds for the 
development of the aircraft industry. 

An air meet is not thrilling unless it is dangerous, and if it is 
dangerous it is discouraging to the prospective passenger. Accidents which 
involve planes engaged in acrobatics, or collisions which involve racing 
planes are usually fatal. The illogic of air meets is nowhere more evident 
that in the fact that the majority of leading participants in days gone by 
have retired through one method or another. 

While generally the policy of this department is not to refuse requests 
for authority to conduct air meets, it does not encourage the conducting 
of such meets, and when held, they are supervised rigidly as to events 
scheduled and personnel and aircraft competing. 

The large number of accidents attributable to air meets is history. 
In 1932, no life was lost and no person was crippled in New Jersey 
through participation in an air meet. The one ship which failed was 
an unlicensed aircraft flown by special permission and when the wings 
tore off the pliot bailed out and came safely to earth in a parachute. We 
believe this to be the first year which recorded no fatalities. For example, 
the record of 1931 shows five persons killed as a result of participation in 
such activities, and previous years present a similar picture. 

No competitive acrobatics, closed-course races or “race-horse” starts 
have been permitted. The number of minor exhibitions authorized, in- 
volving the stunting of plane and a parachute drop such as might be held 
at any community airport over a week end, run up in the number of several 
hundred, but of invitation air meets, regularly scheduled and advertised 
as such, there have been but 16 conducted. 

One specialized feature that seems to retain its popularity is the 
parachute descent. During the course of the year, the number of jumps 
would run beyond 2,000 and there has been no failure of a parachute nor 
any injuries involved to jumpers. We have refused permission for jumps 
on numerous occasions when they involved landings into salt water, adverse 
weather conditions, parachute races to the ground from planes in formation, 
jumps in the vicinity of high tension wires, or when the personnel involved 
appeared to us inadvised. 

The answer obtained by these regulations, combined with the conservative 
operations of the various airport managers, encourages us to believe that 
a degree of exhibition work may be maintained if kept within definite 
limits and under definite supervision. and that the attitude adopted by the 
Department is justified by the results. 


Air Marking. 


Congestion of highways and overlapping of villages makes difficult 
terrain for the airman unfamiliar with local landmarks. Aerial marking is 
an important aid, especially to non-scheduled flying. A crisis arises when 
pilots become lost. The marking program is a safety factor primarily and 
a convenience factor secondarily. The Aircraft Insurance Rating Formula 
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published in “Aviation Engineering” for November, 1932, fixes the New 
Jersey terrain at .40 for miscellaneous operation and .25 for approved 
airway flying. These figures are a standard against the basis of one, and 
reflect the terrain against a background of ideal flying country, 

Through cooperation of the Highway Department, approximately 500 
miles of state highways have been marked with numbers denoting the 
highways and a fixed magnetic direction for compass readings. Not all 
highways have been marked with numbers so designated but those of stra- 
tegic value. The state has received many expressions of appreciation from 
pilots who have made practical use of the markings in emergencies of 
weather. Outlines of our plans have been furnished other states, even as 
we profited from the data given us by Ohio, Pennsylvania, and Michigan. 
In placing the markings and in maintenance of them by the normal main- 
tenance force, the Highway Department furnishes the state with the 
maximum protection at the minimum cost. 

Another important type of marking is that of names of towns and 
citieg painted on roofs of outstanding buildings, laid out in stone or 
gravel in parks, or placed in any other appropriate way to designate loca- 
tion. We have in New Jersey approximately 100 such aerial markings 
and the number steadily increases as knowledge concerning flight condi- 
tions increases. Several states have enacted legislation requiring such 
identification by the municipalities but this department believes that results 
can be obtained in New Jersey by methods outside the scope of legislative 
action. 

A third type of marking is that of obstacles in the neighborhood of 
airports or along frequented airways. A number of lights have been 
erected for this purpose during the year. We have furnished specifications 
for many such markings and requests for advice and help on this subject 
are part of office routine. Such obstructions as radio towers, water tanks, 
high level roads and bridges, chimneys and masts on anchored water craft 
are hazards which can be obviated. 


Education. 


Progress has been made in bringing the story of aviation before the 
public. The State Department has given innumerable lectures and lan- 
tern talks to high schools and civic bodies. Many aviation “projects” 
undertaken by schools have been furnished data, photographs and organiza- 
tion assistance. Numerous clubs are thriving on ‘model building, meteorology 
and kindred subjects. The State Museum organized an exhibit early in 
the year which was viewed by many thousands. Probably the finest local 
exhibit ever presented by a civic museum was that displayed at the Newark 
Museum, established with the assistance of Commissioner Aldworth, where 
the history of aviation is portrayed. This exhibit was visited by over 
60,000 persons during a period of three months. 

So numerous have been inquiries as to aeronautic education that Rut- 
gers University developed and established in September of 1932 a course 
of primary studies on the subject. The course has proved very popular 
and naturally the assistance of the State Department of Aviation has been 
given. 

A demonstration prophetic in significance was conducted by the air- 
line operators when, following a dinner at Newark Airport, sixteen trans- 
port planes operating at night carried between three and four hundred 
passengers, on a demonstration over New York and returned for landfall 
on the airport. Postmaster General Brown and Secretary of Commerce 
Roy Chapin represented the Cabinet, and Assistant Secretary of Commerce 
for Aeronautics Clarence M. Young, members of the New Jersey State 
Aviation Commission, and practically all aviation interests were present. 
The guests were chosen from the business and professional world, some 
attending from the West Coast and many from intermediate points. 

The handling of this amount of aerial traffic at night, in three differ- 
ent types of transport ships, all fully loaded and in the limited time 




















STATE REGULATION 381 


allowed, was an event more arresting than any trans-Atlantic flight cr 
aerobatic achievement. The spectacular nature of the operation loses im- 
portance in the commercial possibilities so strikingly presented. Lieutenant 
Richard Aldworth, manager of the airport, and the operating personnel of 
the air lines made a solid contribution to the history of aeronautics. It 
is such practical demonstrations that have moved the transportation phase 
of. aviation ahead in these abnormally depressed times. 

The finest medium of education is the public press, in the dissemina- 
tion of accurate aeronautic information, Stories of aircraft accidents 
are always potentially spectacular and it is a great tribute to the press 
that the reporting has generally been on an accurate basis. 

The Department has drawn and had printed a series of maps giving 
information on aeronautic development in the state and these have been 
widely distributed. Air lines and operators have placed all possible demon- 
stration facilities at the convenience of the public, and thousands of people 
have been shown field activity, with proper explanation. We are attempt- 
ing, at the present time, to develop a picture which will portray the indus- 
try and its regulation for use in schools. 

The Department wishes to thank the various air lines and manufacturers 
for material furnished for educational uses. Particular appreciation should 
be expressed to the Wright Aeronautical Corporation, which at consider- 
able expense gave and lent much valuable equipment to various educational 
agencies, and to the National Guard of New Jersey, whose Commander and 
officers have so often fulfilled speaking engagements at the request of the 
State Department. 


Office Routine. 


The office of the Department acts as a clearing house for technical, 
legal and general information not commonly available to pilots, operators 
and others interested in aviation. 

We have affiliated memberships in the Aeronautical Chamber of Com- 
merce of America, the National Aeronautic Association, the National As- 
sociation of State Aviation Officials, and other organizations to which we 
supply information and from which we, in turn, secure valuable data. 
Information on the conditions of fields, obstacles and other navigational 
aids is sent to the Geodetic Survey Department of the United States Navy, 
which distributes it to other states, and similar information from them 
is sent to us. 

In addition to the above various sources of information, we subscribe 
to several of the more prominent aviation magazines such as “Aviation,” 
“Aero Digest,’ “U. S. Air Services,” “Aviation Engineering,’ “The Sports- 
man Pilot,” “The National Aeronautic Magazine,” and the “Official Avia- 
tion Guide” (which contains schedules of all the air lines on this hemi- 
sphere). 

We have secured pictures of most of the airports in the state, taken 
to scale from an altitude of 10,000 feet. These are invaluable in deciding 
on the suitability of certain locations for specific operations, or the _possi- 
bilities for development, and many other points to be considered in ap- 
proving and licensing airports. To these are attached complete descriptions 
of the airports, including the names of owner and operator, location, size, 
runways, facilities, obstructions, and other pertinent information, Tran- 
scripts of our reports and copies of our photographs have been requested by 
the Federal Department of Commerce and have been supplied as we have 
increased available data. 

Because of the very new development of aviation, many legal cases 
arise for which there are few, if any precedents, and it is most desirable 
that the Department be aware of the decisions in such cases and their 
significance to similar situations in New Jersey. The same is true regard- 
ing new laws and regulations which are constantly being passed by the 
various states and it is, of course, equally important that the Department 
be informed on all such legislation. These two subjects are covered fully 
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by the JournaL or Arr Law, published quarterly by the Northwestern 
University School of Law and the Air Law Review, published quarterly 
by the American Academy of Air Law, New York University ; and by the 
United States Aviation Reports, published annually, which contain all 
federal and state statutes and regulations and all legal decisions which have 
been rendered in aeronautic litigation. The five volumes of Aviation 
Reports which have been published, and of which the Department has a 
complete set, contain all the American law of aviation from the first case 
in 1822 to and including 1932. It is interesting to note that the annual 
volume of litigation is now greater than the entire sum of litigation con- 
cerning air law prior to 1927. The Journat or Air Law and the Air Law 
Review also contain information and discussions on international law as 
applied to aviation. 

Early in 1932, a compilation of all New Jersey laws affecting aviation 
was made by the Department and distributed to a mailing list of approxi- 
mately 2,000 consisting of pilots, aircraft owners, operators, newspapers 
and libraries. In addition, several hundred have been mailed in response 
to special requests from municipal officials, lawyers, chiefs of police, school 
principals, universities, state aviation officials, industrial companies and nu- 
merous other agencies. These requests have come not only from every 
state but from foreign countries. 

Besides the requests for copies of the laws, the Department is con- 
stantly being asked to supply technical and statistical information and as- 
sistance relating to all phases of the aviation industry. A great number of 
young men seek advice on how to enter aviation as a career, and a sur- 
prising percentage of men engaged in other pursuits inquire as to the 
possibility and advisability of changing to aviation, Frequently we have 
inquiries for assistance in locating pilots who are supposed to be in this 
state, and for confidential information on pilots who have left this state 
and are conducting operations in other states; the availability of sites for 
landing fields and commercial operations; names and addresses of flying 
clubs; information on correct lighting equipment for airports; the marking 
of obstructions ; and numerous other subjects. 

Continuing our studies of last year concerning a proposed regulation 
to require commercial aircraft to carry liability insurance, we find that 
progress has been made. 

High insurance rates have prevailed for pilots and owners of aircraft. 
Studies have been made by insurance underwriters as a guide in establish- 
ing standards which, if met, would favorably affect the rates. These charts, 
which are exceedingly complicated, must depend upon regulatory factors 
for their information and development. 

Special rates have recently been developed for pilots, based on age, 
experience, classification, record of operation and other factors. Although 
most regular life insurance companies still retain the clause prohibiting 
promiscuous aeronautical activities for policy-holders, most make excep- 
tions for air travel on scheduled lines. This is a tribute to the safety which 
has been established on the air lines. 

The insurance rating formula for aircraft is much more detailed. A 
basic rate is predicated upon aircraft capable of meeting definite require- 
ments for performance and construction. Additional charges for geo- 
graphical features, such as topography, climatic conditions, airway mark- 
ings, etc., are made. States are given separate ratings. Airport conditions 
affect the charges according to equipment and facilities, effective landing 
area and night flying facilities, and the purpose for which the aircraft is 
used is considered. 

A scientific basis is gradually being developed, but, until further de- 
velopment is made, the Commission feels that a regulation making insur- 
ance compulsory would be equivalent to putting the average community 
operator out of business. 

We consider important the development of airmindedness and for 
that reason make a close-study of all aeronautic data, whether it has to 
do with instruments, new types of aircraft, new methods of field lighting, 
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new qualifications for operating personnel, or any feature brought out in 
the field of design, motor power or public relations. 

A relationship which must always be close is that between public 
utilities and aeronautics insomuch as aviation is related to passenger and 
mail carrying and to public service in the matter of airway lighting, field 
lighting, obstacle marking and kindred interests. In the several matters 
of mutual interest which have arisen during the course of the year, our 
contacts with the Public Utilities Commission have been pleasant and 
constructive, 

During the year the Commission has met officially eight times to re- 
view activities and plan policies. Each member of the Commission has 
given without stint of time and energy and it is felt that the consensus 
of opinion from numerous standpoints has been valuable. 

Commissioner Green represented New Jersey at the semi-annual con- 
ference of the National Association of State Aviation Officials at Saint 
Louis. No appropriation being available for travel outside the state at 
the time of the annual meeting in December, Commissioner Goodnough 
attended it at considerable personal expense, as he did the annual meeting 
of the National Aeronautic Association in Washington, D. C. 

Being constantly abreast of the developments in the industry through 
their daily occupation and professional contacts, each of the commissioners 
has been able to bring to the deliberations of the Commission an invalu- 
able experience. Numerous conferences of the various branches of the 
Federal Aeronautics Division, air line officials and official representatives 
of other state and representative aeronautic bodies have been held. 

Departmental activities during the year have necessitated several hun- 
dred hours of flight, only a part of which has been charged against state 
appropriations because of a limited budget, and more than 30,000 miles 
have been covered by car and motorcycle, of which only about 14,000 miles 
were charged to the state at a mileage rate which we voluntarily reduced 
below that permitted. The Department owns no aircraft and no cars. 

The management of the office, in the hands of Miss Helen M. Ryan, 
has been of the highest order of service, Miss Ryan being available not 
only during the normal working hours but through holidays and on numer- 
ous emergencies when the Department was compelled to function at un- 
seasonable times. The Commission desires to make record of this service, 
that the facts may stand in support of the increased rating for which Miss 
Ryan is eligible and the increased recompense of which she is deserving. 
The requirements of economy preventing these increases at this time do 
not prevent a record of the deserving service being hereby made. 

The Department of Aviation wishes to bring to the attention of Your 
Excellency the fact that the cooperation of other state departments and 
their personnel has made possible not only the economic and practical 
functioning of this department but has made the performance of our duty 
a matter of personal pleasure and pride. We operate on a small budget, 
deliberately strive to keep this budget so low that any form of tax on this 
growing industry will be unnecessary to support the activities of the De- 
partment, and accomplish much of our progress through the interest of 
individuals and aeronautic enthusiasts, 

We have sought determinedly and believe we have succeeded in justi- 
fying our policy by the developments fostered, the safety guaranteed, the 
education furnished, the protection provided in the settlement of num- 
berless complaints, and in the creating of favorable conditions attracting 
aeronautic interests to the state. 

We wish to express to Your Excellency our appreciation for your 
personal interest in the development of aeronautic interests and your use 
of the air lines when possible, thereby helping us to set travel standards 
and decrease the timidity of those unfamiliar with the facts of air transport. 
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Recommendations. 


In the matter of recommendations, your Commission believes that 
present requirements for pilot and aircraft licenses are the most satis- 
factory possible, avoid duplication and guarantee adequate standards. The 
licenses required for operators and landing areas appear at this time to 
be likewise satisfactory. 

Insurance requirements, intra-state air line operation and intra-state 
airway development demand no recommendations at this time, insomuch 
as they are in process of daily consideration. No legislative action is 
sought, nor has this department sponsored any legislation for the con- 
sideration of the 1933 session. 

Full cooperation was given the Princeton Survey Committee in its 
investigation of this Department. 

The one recommendation that we respectfully call to the attention of 
Your Excellency is that the present exemption on aviation gasoline be con- 
tinued. The reasons for continuation of the exemption are as sketched in 
the following study of the subject by the Director. 


Aviation Gasoline Tax. 


Removal of the present exemption of aviation gasoline from the state 
gas tax should receive most careful consideration. The results have a far- 
reaching consequence. 

The only sound method of taxation is a method based on “ability to 
pay.” Any other form of taxation will have one result. It will deplete 
the industry to a point where it is non-productive for the capital invest- 
ment and eventually for the taxing authority. 

viation Gasoline Tax Inequitable. The proposal to tax aviation gaso- 
line is unsound. We will agree that aviation should eventually render 
a fair tax return, based on “ability to pay.” Gasoline consumption, how- 
ever, is not a fair device for measuring “ability to pay,” because it bears 
no relation to aircraft capacity, to passenger load, to freight carried nor 
to the earnings on air transport. 

The amount of gasoline consumed by an aircraft engine is so far 
beyond the amount consumed by the motive plants of which we are ac- 
customed to think that few people realize what the state gas tax would 
mean in the operation of aircraft motors. For example, it is ordinary 
operation for a motor used in transport w ork to burn from 30 to 40 gallons 
per hour of high test fuel oil which is, in its inherent nature, expensive. 
Add up the tax on a tri-motored ship burning that approximate amount 
of gas each hour in each motor, and it is evident that the standard gas 
tax as traditionally applied to automobile fuel has no sound economic rela- 
tion to the aircraft power plant. 

A Department of Commerce bulletin states that the non-scheduled 
operator still flies 35 per cent more miles than the scheduled operator. 
However, according to the estimates of the petroleum industry, United 
States aviation fuel consumption figures, the transport operators use ap- 
froximately three times the gallonage of the non-scheduled operators 
throughout the nation, and in the case of New Jersey the transport opera- 
tors use 502,000 gallons against 300,000 gallons used by the non-scheduled 
operators. This is due to the type of equipment necessary to public con- 
venience and mail delivery by the transport operators, and shows that a 
gasoline tax would not be an equitable method of taxation even within 
the units of the industry itself 

An Equitable Basis for Taxation. The “ability to pay” from a taxation 
basis rests on the number of passengers transported, the tonnage of mail 
and express transported, and the mileage involved in the transportation. 
In this manner, taxation rests on a basis which can be computed. 

The “ability to pay” is related to the number of miles flown times 
the number of passengers and freight transported. If you carry one man 
ten miles, your “ability to pay” is related to ten passenger miles. If you 
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carry ten people 100 miles, your “ability to pay” is related to a thousand 
passenger miles. If you carry cne pound of mail ten miles, your “ability 
to pay” is based on ten air mail pound miles. If you carry 100 pounds 
ten miles, your “ability to pay” is based on a thousand air mail pound 
miles, 

Now, the tax rate imposed by any given state should rest on a com- 
bination of factors according to the service supplied by the state, the 
status of the industry in the state, the corporate protection provided by the 
state, and the desire of the state to foster the public convenience afforded. 

Abuse of Tax Exemption Impossible. Aviation gasoline is fuel of a 
high octane rating and commercially usable only in high compression 
motors. This is not only true in general but it is a fact that most modern 
aircraft motors are designed to burn fuel of a specific rating. The cost 
of manufacture of this fuel and the overhead involved in handling it make 
the consumer’s price of aviation gasoline so far above that which is com- 
mercially adaptable to the automobile and other low compression-motored 
vehicles that gas tax evasion by the bootlegging of aviation fuel is im- 
possible. Aviation gasoline cannot be purchased at wholesale as cheaply 
as low compression gasoline can be purchased at retail. Neither would 
the high compression gasoline give satisfactory results in the low com- 
pression motors. 

Bookkeeping to Handle Exemption Negligible. No machinery to handle 
the aviation gasoline tax exemption need be maintained. A year ago, the 
system in use, whereby each ultimate consumer claimed exemption and 
thereby made necessary much bookkeeping in the gasoline tax division, 
was studied by this department. Receiving the cooperation of the several 
vending companies, we ascertained that a different method of procedure 
would be constitutional and recommended to the Gasoline Tax Division a 
change in the method of recording exemption, in which they concurred. 
At the present time, the companies vending aviation gasoline in this state 
render certified reports of the amount of aviation gas sold during the 
preceding month, and these reports are filed with the Tax Exemption Di- 
vision and the exemption is based on those figures, Thus, the machinery 
to maintain exemption is of no cost to the state. 

If we think of gasoline as a medium to bear a general commodity tax 
by its universal relationship to automobile transportation, we may very 
easily recognize the fact that in such an application of tax to aircraft 
gasoline we are especially penalizing a system of transportation which in 
its infancy should be receiving subsidization and encouragement, even as 
other systems of transportation, including the railroads with their land 
grants and their mail contracts, the street car lines with their franchises 
and special privileges, the automobiles with their state-provided good roads, 
and the steamship lines with their mail contracts and their universal sub- 
sidization in charted waterways, docks, life-saving) facilities, lighthouses, 
coast guard, etc. Aviation alone would be taxed out of existence, although 
it is our first line of national defense from the standpoint of national 
safety and our first line of national offense in developing world commerce 
of the future, 

It is our policy in the state of New Jersey to develop landing fields 
through the encouragement of commercial and _ private enterprise rather 
than by state subsidy which demands present taxation of aviation. If the 
state had been subsidizing any type of facilities or intended to pursue a 
policy of state construction of airways or landing fields, a tax on aviation 
fuel might have some logic, although it is not at any time the ideal method 
of taxation on the aviation industry. Such is the nature of the operating 
conditions over this state, that it is our opinion that the steady progress of 
aeronautic development can be almost completely met by civil and private 
development which is fostered, encouraged and co- related by the Depart- 
ment of Aviation, operating on a limited budget, and paying its way directly 
to the state in regulatory and supervisory service. This policy might not 
fit the situation in other states, nor fulfill their needs, nor the needs of 
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the industry in those states, and there may come a time when this policy 
should be expanded in New Jersey. 

The probability, however, is to the contrary and the set-up is now 
very appropriate. The state is fortunate in great metropolitan centers, the 
activities of which automatically help develop fields and facilities necessary 
to the conducting of satisfactory operations. 

Exemption Encourages Activity in New Jersey. The present aviation 
gasoline tax exemption creates a favorable operating condition and en- 
courages air lines to maintain terminal facilities in the state, and field 
operators to lay down permanent improvements on their airports. This 
means increased ratables and increased activity. Every ship in the air 
means the employment of proportionately large numbers of men on the 
ground. To those familiar with the international situation, the race among 
the nations for aeronautic supremacy in international commerce is strik- 
ingly evident. Great Britain has established air lines which extend out in 
a network from London to Africa, Asia and Australia. The French and 
Italians have spanned the South Atlantic many times and have even made 
squadron flights from North Africa to Brazil. 

This same race for supremacy is evident between the states. Mag- 
nificent airports have been built by various states and metropolitan centers 
and extended to operators of air lines for free use in exchange for the 
installation of terminal facilities and scheduled operations, Some of the 
keenest competition is, of course, to secure the location of terminal facili- 
ties serving the metropolitan areas of New York and Philadelphia. New 
Jersey has a natural advantage and has developed this natural advantage 
by the construction of highway routes which furnish the quickest possible 
methods of reaching either uptown or downtown New York and _ the 
various suburban units of North Jersey, such as Paterson, Passaic, Mont- 
clair, Hackensack, the Oranges and many neighboring towns. 

The two great airports serving New York and Philadelphia respectively 
have been developed in one instance by the foresighted people of Newark 
and the other instance by the private capital of individuals. To help carry 
the interest on these developments, a carrying charge on the gasoline 
vended is one of the very necessary and substantial methods. To remove 
the aviation gasoline exemption would be to wipe out the possibility of 
these carrying charges as a method of maintaining the fields and would 
jeopardize the investments made by the city of Newark and by the private 
individuals who unselfishly promoted the interests of Camden and the 
Central Airport of that city, which serves as the Philadelphia terminal. 
These two investments in particular have rooted transport aviation in the 
state of New Jersey and foresight on the part of the state will foster 
rather than jeopardize these developments. 

If air transport is given a few more years for the standardization of 
equipment, for the development of terminal facilities, for the arrangement 
of attendant services, for coordination with other methods of transporta- 
tion, it will eventually be able to carry as heavy a physical tax as any 
method of transportation that is known, in proportion to the population 
using it, whereas if it meets a barrage of taxation and must resort to 
changes of base, schedules and policies, it will be so retarded and harassed 
that not in many years will it be a tangible tax-producing medium render- 
ing its full value in public convenience. Improvements are constantly being 
made and only the highest standards are permitted in the interests of 
public safety. This means that through a developing period, new ships and 
new power plants, and new technical equipment must constantly replace 
the old. It means that standardization of manufacture has not yet been 
reached and experimental prices must still be paid for the most modern 
equipment. 

No class of men in the development of any method of transportation 
known in history has ever backed its faith and served the public with so 
vast an initial outlay and so slight a return on its material investment as 
have the operators and manufacturers in the field of aeronautics. 
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Air Lines Essential to Intra-State Operation. From a standpoint of 
intra-state operation and community field development, we must remember 
that the air lines are essential. The presence of these trunk lines, having 
terminal facilities in the state, will eventually demand feeder lines from 
the various communities and those feeder lines, running from the com- 
munity airports to the terminals of the air transport lines, will some time 
become the backbone of support of your community project. Your aver- 
age community operator is at present not much interested in an air line 
because he has not yet thought of aviation as transportation but the time 
is approaching when barnstorming operations and passenger hopping will 
be totally unprofitable. 

To tax the community field, which in 90 per cent of the cases is oper- 
ated by an individual who is not making money and who is moved to 
conduct his field because of his faith in the development of aviation, means 
to put more individuals out of a means of livelihood and to dissipate an 
enthusiasm which will ultimately produce worth-while results. 

The point is not to contest that aviation should forever be untaxed 
but that when a method of taxation is approved, that method should rest 
on the sound foundation of “ability to pay” and that “ability to pay” is in 
no way related to a tax on aviation fuel. 
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FEDERAL REGULATION 


Epwarp C. SWEENEY 
RICHARD S. PAULETT 


HOUSE AND SENATE RESOLUTIONS PERTAINING 


TO AVIATION* 


72nd Congress, Ist and 2nd Sessions 


Providing for an annual appropriation to meet the quota 
of the United States toward the expenses of the Inter- 
national Technical Committee of Aerial Legal Experts 
(January 8, 1932). By Mr. Linthicum. Died on House 
calendar. 


Authorizing the President of the United States to present 
the distinguished-flying cross to Amelia Earhart Putnam 
(May 25, 1932). By Mr. Millard. Died in House, S. J. 


R. passed in lieu. 


To authorize the President to present the distinguished- 
flying cross to Lieut. Commander Charles Emery Rosen- 
dahl (June 2, 1932). By Mr. Sutphin. Died on House 
calendar. 


Authorizing the President of the United States to present 
the distinguished-service medal to Frederick H. Morlan 
(July 11, 1932). By Mr. Parsons. No action in House. 


Authorizing an appropriation for the expenses of partici- 
pation by the United States in the Third International 
Conference on Private Aerial Law to be held in Rome, 
Italy, in 1933 (January 23, 1933). By Mr. Temple. Died 
on Union calendar in House. 


To prohibit the exportation of arms or munitions of war 
from the United States under certain conditions (January 
30, 1933). By Mr. McReynolds. Died on calendar in 
House. 


For the consideration of H. R. 8681 (May 14, 1932). By 
Mr. Crosser. Passed House June 9, 1932. 


To provide a public terminal aviation field at Governors 
Island, New York (December 8, 1931). By Mr. LaGuardia. 
Died in House Committee. 


Opposing the letting of new air mail contracts or re- 
newals or extensions of existing contracts (January 20, 
1933). By Mr. Mead. Died on Union calendar. 


To amend the Act entitled “An Act to authorize the con- 
struction and procurement of aircraft and aircraft equip- 
ment in the Navy and Marine Corps, and _ to adjust and 
define the status of the operating personnel in connection 
therewith” (May 9, 1932). Passed Senate June 27, 1932, 
Approved June 30, Pub. Law No. 224. 





*Furnished through the courtesy of Mr. Richard S. Paulett and Miss Mary 
J. Simpson, Bill Clerk of the United States Senate. 
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To authorize the Secretary of the Navy to proceed with 
the construction of certain public works (January 19, 
1932). No action in House. 


To authorize the settlement, allowance, and payment 
of certain claims (January 25, 1932). By Mr. Black. 
Passed House July 13, 1932, Died in Senate Committee 
on Claims. 


To amend the Air Mail Act of February 2, 1925 (Janu- 
ary 25, 1932). No action in House. 


To develop American air transport services overseas, to 
encourage the construction in the United States by Amer- 
ican capital of American airships for use in foreign com- 
merce and to make certain provisions of the maritime 
law applicable to foreign commerce by airship (June 15, 
1932). Passed House June 16, 1932, Reported in Senate 
June 23, 1932. 


For compulsory use of parachutes by airplane common 
carriers and penalties for violations thereof (February 3, 


1932). By Mr. Celler. No action in House. 


To provide for the reorganization and more effective co- 
ordination of the Department of Commerce (February 25, 
1932). By Mr. Mapes. No action in House. 


To authorize the Secretary of War to transfer to the 
Navy Department a tract of land at Fort Lewis in the 
State of Washington for use as an auxiliary landing field 
for naval aircraft (March 8, 1932). By Mr. Johnson of 
Washington. No action in House. 


To provide more effectively for the national defense by 
increasing the efficiency of the Air Corps of the Army of 
the United States. (March 10, 1932). By Mrs. Kahn. 
No action in House. 


Authorizing the establishment of a seaplane base on 
Castle Island (March 16, 1932). By Mr. McCormack. 
No action in House. 


To authorize conveyance to the United States of certain 
lands in the State of Arizona for use of the United States 
in maintaining air-navigation facilities (March 29, 1932). 
By Mr. Evans of Montana. 


To amend the Act entitled “An Act to provide more 
effectively for the national defense by increasing the 
efficiency of the Air Corps of the Army of the United 
States, and for other purposes (April 23, 1932). By Mr. 
Mead. No action in House. 


To amend the National Motor Vehicle Theft Act to in- 
clude boats and aircraft (May 10, 1932). By Mr. Wood- 
ruff. No action in House. 


To authorize the design, construction, and procurement of 
one detachable-combination aircraft suitable for transport 
purposes for the Army Air Corps (May 16, 1932). By 
Mr. Byrns. No action in House. 


To authorize the acquisition of land for a mail service 
airport in the city of Chicago (May 19, 1932). By Mr. 
Sabath. No action in House. 
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To make unlawful transportation in interstate or foreign 
commerce of a stolen airplane or other aircraft by amend- 
ment of the National Motor Vehicle Theft Act (May 23, 
1932). By Mr. McLeod. No action in House. 


To establish a commercial airport for the District of 
Columbia (July 1, 1932). By Mr. McMillan. No action 
in House. 


To authorize an increase in the limit of cost of one air- 
craft carrier (January 14, 1933). By Mr. Vinson of 
Georgia. 


To amend the air mail act and to encourage commercial 
aviation; to the Committee on the Post Office and Post 
Roads. By Mr. Kelly of Pennsylvania. No action in 
House. 


To provide that pilots employed by companies carrying 
mail by aircraft shall be organized as an aviation re- 
serve, and for other purposes (February 25, 1933). By 
Mr. Maas. No action in House. 


To authorize the President to award gold medals to Wiley 
Post and Harold Gatty (January 26, 1932). Passed Sen- 
ate January 22, 1932; Reported in House March 31, 1932, 
died on calendar. 


To safeguard rights of air mail pilots (April 2, 1932). 
A Mr. Capper. Died in Senate Committee on Post 
ces, 


Authorizing the President of the United States to pre- 
sent the distinguished-flying cross to Amelia Earhart Put- 
nam (May 9, 1932). By Mr. Walcott. Signed by Presi- 
dent July 2, 1932, Pub. Res. No. 31. 


Amending Public Resolution Numbered 118 (June 8, 
1932). By Mr. Fletcher. Died in Senate Committee on 
Foreign Relations. 


Directing the Federal Trade Commission to furnish the 
Senate certain information concerning aviation companies 
and air mail transport lines (December 23, 1932). By 
Mr. Nye. Postponed indefinitely February 28, 1933. 


Creating a special commission of the Senate to investigate 
air mail and ocean contract, reported in Congressional 
Record, February 24, 1933. By Mr. Townsend. Agreed 
to February 25, 1933, by Senate. 


To provide for the air marking of certain Government 
buildings (March 12, 1932). Passed Senate March 10, 
1932, died in House Committee. 


To provide for the establishment and development of 
American air- transport services overseas, to encourage 
construction in the United States by American capital of 
American airships and other aircraft for use in foreign 
commerce (December 9, 1931). By Mr. McNary. Died 
in Senate Committee. 


To regulate the conduct and administration of military 
arsenals, Air Corps depots and other War Department 
activities and property (January 22, 1932). Passed Sen- 
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ate January 20, 1932, died irs House Committee on 
Military Affairs. 


To amend the Air Commerce Act of 1926, so as to pro- 
vide further encouragement of civilian flying (Janu- 
ary 15, 1932). By Mr. Schall. Died in Senate Com- 
mittee on Commerce. 


To authorize the Secretary of Commerce to grant an 
easement for railroad right of way over and upon a por- 
tion of the helium gas bearing lands of the United States 
of America (February 1, 1932). Died in Senate Com- 
mittee on Commerce. 


To authorize the Secretary of War to transfer to the 
Navy Department a tract of land at Fort Lewis, in the 
State of Washington, for use as an auxiliary landing 
field for naval aircraft (March 14, 1932). By Mr. Dill. 
Died in Senate Committee on Military Affairs. 


To authorize the design, construction, and procurement 
of one detachable-combination aircraft suitable for trans- 
port purposes for the Army Air Corps (March 23, 1932). 
By Mr. McKellar. Died in Senate Committee on Mili- 
tary Affairs. 


To provide a five-year training program for the training 
of pilots for an unorganized reserve for the Army Air 
Corps (March 23, 1932). By Mr. Bingham. Died in 
Senate Committee on Military Affairs. 


To provide for the establishment and development of 
American air- transport services overseas, to encourage 
construction in the United States by American capital of 
American airships and other aircraft for use in foreign 
commerce (March 23, 1932). By Mr. McNary. Post- 
poned indefinitely June 27, 1932 (See H. R. 8681). 


To authorize conveyance to the United States of certain 
lands in the State of Arizona for use of the United States 
in maintaining air navigation facilities (April 4, 1932). 
By Mr. Nye. Died in Senate Committee on Public Lands. 


To amend the Railway Labor Act of May 20, 1926 (April 
22, 1932). By Mr. Bingham. Died in Committee on 
Commerce. 


To authorize conveyance to the United States of certain 
lands in the State of Arizona for use of the United States 
in maintaining air-navigation facilities (April 29, 1932). 
By Mr. Hayden. Postponed indefinitely June 8, 1932 (See 
H. R. 10426). 


To amend the Railway Labor Act (May 4, 1932). By Mr. 
Bingham. Reported in Senate May 19, 1932. Died on 
calendar. 


To establish a commercial airport for the District of 
Columbia (January 10, 1933). By Mr. Bingham. Died 
in District Committee of Senate. 


To establish a commercial airport for the District of 
Columbia (January 10 (calendar day, January 12), 1933). 
By Mr. Bingham. Died in District Committee of Senate. 
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73d Congress — Special Sessiont 


To amend the Air Mail Act of February 2, 1925, as 
amended by the Acts of June 3, 1926, May 17, 1928, and 
April 29, 1930, further to encourage commercial aviation 
(March 9, 1933). By Mr. Kelly of Pennsylvania. Post 
Offices and Post Roads. 


To safeguard rights of air mail pilcts to collective repre- 
sentation (March 9, 1933). By Mr. Mead. House Com- 
mitiee on Post Offices and Post Roads. 


To provide more effectively for the national defense by 
increasing the or of the Army Air Corps of the 
United States (March 9, 1933). By Mrs. Kahn. 


To grant authority to the Postmaster General to enter 
into contracts for the transportation of mails by airships 
to foreign countries and insular and Territorial posses- 
sions of the United States for periods of not more than 
ten years, and to pay for such service at fixed rates per 
pound, and for other purposes (March 9, 1933). By Mr. 
Kelly of Pennsylvania. Post Offices and Post Roads. 


To make unlawful transportation in interstate or foreign 
commerce of a stolen airplane or other aircraft by amend- 
ment of the National Motor Vehicle Theft Act (March 
9, 1933). By Mr. McLeod. Judiciary Committee in House. 


To increase the efficiency of the Air Corps (March 10, 
1933). By Mr. James. 


To provide more effectively for the national defense by 
increasing the efficiency of the Air Corps of the Army 
of the United States (March 10, 1933). By Mr. James. 


To provide that pilots employed by companies carrying 
mail by aircraft shall be organized as an aviation reserve, 
and for other purposes (March 15, 1933). By Mr. 
Sweeney. To Committee on Military Affairs. 


To provide more effectively for the national defense by in- 
creasing the efficiency of the Air Corps of the Army of 
the United States (March 22, 1933). By Mr. McCormack. 
To Committee on Military Affairs. 


To amend section 20 of the Act of June 10, 1922, as 
amended by the Act of July 2, 1926 (March 29, 1933). 
By Mr. Kvale. To the Committee on Military Affairs. 


To amend the Air Mail Act of February 2, 1925, as 
amended by the Acts of June 3, 1926, May 17, 1928, ‘and 
April 29, 1930, further to encourage commercial aviation 
(May 16, 1933). By Mr. Ayers of Montana. To the 
Committee on Post Offices and Post Roads. 


Conferring upon the President the power to reduce sub- 
sidies, and for other purposes (March 13 (calendar day, 
March 16), 1933). By Mr. McKellar. Reported May 26, 
1933, from Committee on Post Offices and Post Roads, by 
Mr. McKellar, Report No. 97, No. 107 on Senate calendar. 





tThis list of bills is complete to May 27, 1933. 
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To further regulate mail contracts and salaries of indi- 
viduals, companies and corporations receiving Government 
subsidies and Government loans (March 16, 1933). By 
Mr. Black. Referred to Committee on Post Offices and 
Post Roads, included in report No. 97 on S. R. 506. 


To authorize the Secretary of the Navy to proceed with 
the construction of certain public works (March 30, 1933). 
By Mr. Trammell. 


To authorize the Secretary of the Navy to proceed with 
certain public works at the naval air station, Pensacola, 
Florida (March 31, 1933). By Mr. Trammell. 


To authorize the Secretary of the Navy to proceed with 
certain public works at the naval air station, Pensacola, 
(Corry Field), Florida (March 31, 1933). By Mr. 
Trammell. 


To amend the Air Mail Act of February 2, 1925, as amended 
by the Acts of June 3, 1926, May 17, 1928, and April 30, 
1930, further to encourage commercial aviation (May 16, 
1933). By Mr. Nye. To Committee on Post Offices and 
Post Roads. 














INTERNATIONAL REGULATION 


Department Editor.............. outa ee . MARGARET LAMBIE 


CONVENTION FOR THE UNIFICATION OF CERTAIN RULES 
RELATIVE TO INTERNATIONAL TRANSPORTATION 
BY AIR* 


The President of the German Reich, the Federal President of the 
Republic of Austria, His Majesty the King of the Belgians, the President 
of the United States of Brazil, His Majesty the King of the Bulgarians, 
the President of the Nationalist Government of the Republic of China, 
His Majesty the King of Denmark and Iceland, His Majesty the King of 
Egypt, His Majesty the King of Spain, the Chief of State of the Repub- 
lic of Estonia, the President of the Republic of Finland, the President of 
the French Republic, His Majesty the King of Great Britain, Ireland and 
the British Territories beyond the Seas, Emperor of India, the President 
of the Hellenic Republic, His Most Serene Highness the Regent of the 
Kingdom of Hungary, His Majesty the King of Italy, His Majesty the 
Emperor of Japan, the President of the Republic of Latvia, Her Royal 
Highness the Grand Duchess of Luxemburg, the President of the United 
Mexican States, His Majesty the King of Norway, Her Majesty the Queen 
of the Netherlands, the President of the Republic of Poland, His Majesty 
the King of Rumania, His Majesty the King of Sweden, the Swiss Federal 
Council, the President of the Czechoslovak Republic, the Central Executive 
Committee of the Union of Socialist Soviet Republics, the President of the 
United States of Venezuela, His Majesty the King of Yugoslavia, 

having recognized the utility of regulating in a uniform manner the 
conditions of international transportation by air with respect to the docu- 
ments employed for such transportation and the liability of the carrier, 

have for this purpose appointed their respective Plenipotentiaries who, 
duly authorized, have concluded and signed the following Convention: 


I. Susyect—DeFIniTIons 


Art. 1. (1) The present Convention applies to any international trans- 
portation of persons, baggage or merchandise effected by aircraft for com- 
pensation, It likewise applies to gratuitous transportations effected by 
aircraft by an aerial transportation enterprise. 

The name of “international transportation”, in the meaning of 
the present Convention, is given to any transportation in which, according 
to the stipulations of the parties, the point of departure and the point of 
destination, whether or not there is an interruption to the transportation 
or transshipment, are located either on the territory of two High Contract- 
ing Parties, or on the territory of a single High Contracting Party, if a 





*There has been such a demand for the text of this convention, par- 
ticularly since the subject has been raised by the Third International Con- 
ference on Private Aerial Law, that it is now included in this issue. The 
translation is reprinted from the Bulletin of Treaty Information, No. 7, Sep- 
tember, 1929, Supplement, published by the Treaty Division of the Department 
of State, Washington, D. C. The convention went into force on February 13, 
1933. See 4 JouRNAL or AIR LAW 264. 
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stop is contemplated in a territory subject to the sovereignty, suzerainty, 
mandate or authority of another Power, even a non- -Contracting Power. 
Transportation without such a stop between the territories subject to the 
sovereignty, suzerainty, mandate or authority of the same High Contracting 
Party is not considered international in the meaning of the present Con- 
vention. 

(3) Transportation to be effected by several successive aerial carriers 
is deemed to constitute a single transportation for the application of this 
Convention when it was considered by the parties as a single operation, 
when it was concluded under the form of a single contract or a series of 
contracts and it does not lose its international character by the fact that 
a single contract or a series of contracts must be wholly executed in a 
territory subject to the sovereignty, suzerainty, mandate or authority of 
one High Contracting Party. 


Art. 2. (1) The Convention applies to transportations effected by the 
State or the other juridical persons in public law, under the conditions pro- 
vided in Article 1. 

(2) Transportations effected under the rule of international postal 
conventions are excepted from the application of the present Convention. 


II. TRANsPporTATION DocUMENTS 
Section I—Passage Ticket 


Art. 3. (1) In the transportation of travelers, the carrier is required 
to deliver a ticket which must bear the following data: 

a) the place and date of issue; 

b) the points of departure and of destination; 

c) the stops contemplated, subject to the carrier’s right of stipulating 
that he may change them in case of necessity; but such change may not 
cause the transportation to lose its international character ; 

d) the name and address of the carrier or carriers; 

e) mention that the transportation is subject to the régime of liability 
established by the present Convention, 

(2) The absence, irregularity or loss of the ticket does not affect 
either the existence or the validity of the transportation contract, which 
shall be no less subject to the rules of the present Convention. However, 
if the carrier accepts the passenger without his having been delivered a 
passage ticket, he shall not be entitled to avail himself of the provisions 
of this Convention which exclude or limit his liability. 


Section II—Baggage Check 


Art. 4. (1) For the transportation of baggage, other than small per- 
sonal objects which the traveler keeps in his possession, the carrier is re- 
quired to deliver a baggage check. 

(2) The baggage check is made out in duplicate, one copy for the 
traveler, the other for the carrier. 

(3) It must contain the following data: 

a) the place and date of issue; 

b) the points of departure and of destination; 

c) the name and address of the carrier or carriers; 

d) the number of the passage ticket; 

e) indication that baggage is delivered to the bearer of the check; 

f) number and weight of packages; 

8), amount of the value declared in accordance with Article 22, para- 
graph 2; 

h) mention that the transportation is subject to the régime of lia- 
bility established by the present Convention. 

The absence, irregularity or loss of the check does not affect 
either the existence or the validity of the transportation contract, which 
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shall be no less subject to the rules of the present Convention. However, 
if the carrier accepts baggage without a check having been delivered or if 
the check does not contain the data mentioned under d), f), h), the carrier 
shall not be entitled to avail himself of the provisions of this Convention 
which exclude or limit his liability. 


Section IlI—Aerial Way-Bill 


Art. 5. (1) Any carrier of merchandise has the right to demand 
that the shipper draw up and deliver a document styled: “aerial way-bill”; 
every shipper has the right to demand that the carrier accept such document. 

However, the absence, irregularity or loss of this document does 
not affect either the existence or the validity of the transportation contract 
which shall be no less subject to the rules of the present Convention, 
reservation being made of the provisions of Article 9. 


Art. 6. (1) The aerial way-bill is made out by the shipper in three 
original copies and delivered with the merchandise. 

(2) The first copy bears the notation, “for the carrier” ; it is signed 
by the shipper. The second copy bears the notation, “for the consignee” ; 
it is signed by the shipper and the carrier and it accompanies the mer- 
chandise. The third copy is signed by the carrier and delivered by him 
to the shipper after the merchandise has been accepted. 

(3) The signature of the carrier must be apposed immediately upon 
acceptance of the merchandise. 

(4) The signature of the carrier may be replaced by a stamp; that 
of the shipper may be printed or replaced by a stamp. 

(5) If, at the demand of the shipper, the carrier draws up the aerial 
way-bill, he is considered to be acting for the account of the shipper, until 
proof to the contrary is shown. 


_ Art. 7. The carrier of merchandise has the right to demand that the 
shipper make out different aerial way-bills where there are several parcels. 


Art. 8. The aerial way-bill must contain the following data: 

a) the place where the document originated and the date on which 
it was made out; 

b) the points of departure and of destination; 

c) the stops contemplated, subject to the carrier’s right of stipulating 
that he may change them in case of necessity; but such change may not 
cause the transportation to lose its international character ; 

d) the name and address of the shipper; 

e) the name and address of the first carrier; 

f{) the name and address of the consignee, if any; 

g) the nature of the merchandise; 

h) the number, manner of packing, special marks or numbers of the 
packages ; 

i) the weight, quantity, bulk or dimensions of the merchandise; 

j) the apparent condition of the merchandise and of the packing; 

k) the cost of transportation if it is stipulated, the date and place 
of payment and the person who should pay; 

1) the cost of the merchandise and the amount of charges, if any, 
if the shipment is made C.O.D.; 

m) the amount of the value declared in conformity with Article 22, 
paragraph 2; 

n) the ‘number of copies of the aerial way-bill; 

. ' the documents forwarded to the carrier to accompany the aerial 
way-bill ; 

p) the period of time in which the transportation is to be effected 
and a brief indication of the route to be followed (via), if they have been 
stipulated ; 

q) mention that the transportation is subject to the régime of liability 
established by the present Convention. 
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Art. 9. If the carrier accepts merchandise without an aerial way-bill 
having been drawn up, or if this bill does not contain all the data indicated 
by Article 8 [a) to i) inclusive and q)], the carrier shall not be entitled 
to avail himself of the provisions of this Convention which exclude or 
limit his liability. 


Art. 10. (1) The shipper is responsible for the accuracy of the in- 
formation and declarations concerning the merchandise which he enters 
on the aerial way-bill, 

(2) He shall be responsible for any injury suffered by the carrier 
or any other person on account of his information and declarations being 
irregular, inaccurate or incomplete. 


Art. 11. (1) The aerial way-bill is evidence, until proof to the con- 
trary is adduced, of the conclusion of the contract, of the receipt of the 
merchandise and of the terms of transportation. 

(2) The statements in the aerial way-bill relative to the weight, size 
and packing of’ the merchandise, and also the number of packages are 
evidence, until proof to the contrary is adduced; those relative to quantity, 
bulk and the condition of the merchandise are evidence against the carrier 
only in so far as verification thereof has been made by him in the presence 
of the shipper, and stated on the aerial way-bill, or in so far as statements 
relative to the apparent condition of the merchandise are concerned. 


Art. 12. (1) The shipper has the right, on condition that he fulfills 
all the obligations resulting from the transportation contract, to dispose of 
the merchandise, either by withdrawing it from the airdromes of departure 
or of destination, or by stopping it on the way at a landing point, or by 
having it delivered at the place of destination or on the way to a person 
other than the consignee indicated on the aerial way-bill, or by requesting 
its return to the airdrome of departure, in so far as the exercise of that 
right does not prove injurious to either the carrier or to the other shippers, 
and under the obligation of repaying all expenses incurred thereby. 

(2) In case it is impossible to execute the orders of the shipper, the 
carrier must so notify him immediately. 

(3) If the carrier complies with the orders of the shipper as to the 
disposal of the merchandise without requiring that a copy of the aerial 
way-bill delivered to the latter be produced, he shall be responsible, with 
recourse against the shipper, for the injury which might be caused thereby 
to the person regularly in possession of the aerial way-bill. 

(4) The right of the shipper ceases from the moment when that of 
the consignee begins, in conformity with Article 13 hereinbelow. How- 
ever, if the consignee refuses the way-bill or the merchandise, or if he 
cannot be reached, the shipper reassumes his right of disposal, 


Art. 13. (1) Except in the cases named in the foregoing Article, 
the consignee has the right, immediately upon the arrival of the merchandise 
at the point of destination, to demand that the carrier shall deliver to him 
the aerial way-bill and the merchandise upon payment of the amount of 
the money owing and upon fulfillment of the conditions of transportation 
indicated in the aerial way-bill. 

(2) Except in the case of a stipulation to the contrary, the carrier 
must notify the consignee immediately upon the arrival of the merchandise. 

(3) If the carrier acknowledges the loss of the merchandise or if, 
at the expiration of a period of seven days after it should have arrived, 
the merchandise has not arrived, the consignee is authorized to invoke 
against the carrier the rights resulting from the transportation contract. 


Art. 14. The shipper and the consignee may invoke all the rights 
which are conferred on them respectively by Articles 12 and 13, each in 
his own name, when it concerns their own interests or the interests of 
others, provided that they fulfill the obligations imposed by the contract. 
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Art. 15. (1) Articles 12, 13 and 14 in no wise impair either the rela- 
tions of the shipper and consignee to each other nor the relations of third 
parties whose rights are derived either from the carrier or the consignee. 

(2) Any clause departing from the stipulations of Articles 12, 13 and 
14 must be entered in the aerial way-bill. 


Art. 16. (1) The shipper is required to supply the information and 
attach to the aerial way-bill all documents which are needed, before the 
delivery of the merchandise to the consignee, for the fulfillment of cus- 
toms, octroi or police formalities. The shipper is responsible to the carrier 
for all damages which might result from the absence, inadequacy or ir- 
regularity of such information and documents, except when the carrier or 
his agents are at fault. 

The carrier is not required to ascertain whether the said in- 
formation and documents are correct or adequate. 


III. Liapitity or THE CARRIER 


Art. 17. The carrier is liable for any damage occurring in case of 
death, wounds or any other bodily injury suffered by a traveler when the 
accident which occasioned the damage occurred on board the aircraft or 
during any operations in connection with embarkation or landing. 


Art. 18. (1) The carrier is liable for damage having occurred in 
case of destruction, loss or damage to checked baggage or merchandise 
when the event which occasioned the damage took place during the trans- 
portation by air, 

(2) Transportation by air, in the meaning of the preceding paragraph, 
includes the period during which baggage or merchandise are in the cus- 
tody of the carrier, whether in an airdrome or on board an aircraft or in 
any place whatever in case a landing is made outside an airdrome. 

(3) The period of transportation by air does not cover any trans- 
portation by land, sea or river effected outside an airdrome. However, 
when such transportation is effected in the execution of the aerial trans- 
portation contract because of loading, delivery or transshipment, any damage 
is, except on proof to the contrary, presumed to result from an event 
taking place during the transportation by air. 


Art. 19. The carrier is liable for damage resulting from a delay in 
the transportation by air of travelers, baggage or merchandise. 


Art. 20. (1) The carrier is not liable if he proves that he and his 
agents have taken reasonable measures to prevent the damage, or that it 
was impossible to take such measures. 

(2) In the transportation of merchandise and baggage, the carrier 
is not liable if he proves that the damage arises from a fault of piloting, 
of handling the aircraft, or of navigation, and that, in all other regards, he 
and his agents have taken all necessary measures to prevent the damage. 


Art. 21. (1) In case the carrier proves that the fault of the injured 
person caused the damage or contributed to it, the court may, in accordance 
with the provisions of its own law, set aside or extenuate the liability of 
the carrier. 


Art. 22. (1) In the transportation of persons, the liability of the 
carrier towards each passenger is limited to the sum of one hundred and 
twenty-five thousand francs. In case, according to the law of the court 
before which the case is brought, the indemnity may be fixed under the 
form of an income, the capital of the income may not exceed this limit. 
However, the traveler may, by a special agreement with the carrier, set a 
higher limit of liability. 

(2) In the transportation of checked baggage and of merchandise, 
the liability of the carrier is limited to the sum of two hundred and fifty 
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francs per kilogram, except in the case of a special declaration of interest 
in delivery made by the shipper at the time the package is turned over to 
the carrier, and upon the payment of a possible additional charge. In that 
case, the carrier is required to pay up to the amount that has been declared, 
unless he proves that it is higher than the actual interest of the shipper 
in the delivery. 

(3) With respect to articles kept in the passenger’s possession, the 
liability of the carrier is limited to five thousand francs per traveler. 

(4) The amounts mentioned above are considered to refer to the 
French franc, composed of sixty-five and one-half milligrams of gold at 
the standard of nine hundred-thousandths of pure metal. They may be 
converted into any national currency in round numbers, 


Art. 23. Any clause tending to release the carrier from his liability 
or to set a limit lower than that fixed in the present Convention is null and 
void, but the nullity of that clause does not entail the nullity of the con- 
tract which remains subject to the provisions of the present Convention. 


Art. 24. (1) In the cases contemplated in Articles 18 and 19, any 
action for damages, on any grounds whatever, may be brought only under 
the conditions and within the limits provided by the present Convention. 

(2) In the cases contemplated in Article 17, the provisions of the 
above paragraph also apply, without prejudice to the determination of the 
persons who are entitled to act and their respective rights. 


Art. 25. (1) The carrier shall not be entitled to avail himself of 
the provisions of the present Convention which exclude or limit his lia- 
bility, if the damage arises from deception on his part or from a fault 
which, according to the law of the court before which the case is brought, 
is considered equivalent to deception. 

(2) He shall also be denied this right if the damage was caused 
heiig the same circumstances by one of his agents in the performance of 
us duties. 


Art. 26. (1) When merchandise and baggage are received by the 
consignee without protest, that shall constitute a presumption, unless proof 
to the contrary is adduced, that the merchandise was delivered in good 
condition and in accordance with the transportation voucher. 

(2) In case of damage the consignee must send a protest to the 
carrier immediately after discovery of the damage and, at the latest, within 
a period of three days for baggage and seven days for merchandise from 
the date of their receipt. In case of delay, the protest must be made not 
later than fourteen days after the date on which the baggage or mer- 
chandise shall have been placed at his disposal. 

(3) All protests must be made through reservations entered on the 
voucher or by another document issued within the period provided for such 
protests. 

(4) In the absence of a protest within the periods provided, all ac- 
— against the carrier are inadmissible, except in the case of fraud of 
the latter. 


Art. 27. In case of the debtor’s death, the action for damages, within 
the limits provided by the present Convention, is prosecuted against the 
parties who, because of their connection with the debtor, may be concerned 
[ayants droit]. 


Art. 28. (1) Action for damages must be brought, as the plaintiff 
mav elect, in the territory of one of the High Contracting Parties, either 
before the court of the domicile of the carrier, of the registered office of 
the concern, or of the place where it has an establishment through which 
the contract was concluded, or before the court of the place of destination. 

(2) Procedure shall be regulated by the law of the court before which 
the case is brought. 
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Art 29. (1) Action for damages must be instituted within a period 
of two years, counting from the date of the arrival of the aircraft at its 
destination or the date when it should have arrived, or the date when 
the transportation ceased, or it will be outlawed. 

(2) The method of estimating the period is determined by the law 
of the court before which the case is brought. 


Art. 30. (1) In the case of transportation governed by the definition 
in the third paragraph of Article 1, to be accomplished by various suc- 
cessive carriers, each carrier accepting passengers, baggage or merchandise 
is subject to the rules established by this Convention, and is considered 
to be one of the contracting parties of the transportation contract, in so far 
as this contract touches upon the part of the transportation effected under 
his supervision. 

(2) In the case of such transportation, the passenger or his ayants 
droit can have recourse only against the carrier who effected the trans- 
portation during which the accident or delay occurred, except in the case 
when the first carrier, by an express stipulation, shall have assumed re- 
sponsibility for the whole trip. 

(3) In the case cf baggage or merchandise, the shipper shall have 
recourse against the first carrier and the consignee who is entitled to de- 
livery against the last, and both may, in addition, bring action against the 
carrier who effected the transportation in the course of which the de- 
struction, loss, damage or delay occurred. These carriers shall be jointly 
liable to the shipper and the consignee. 


IV. Provisions RELATIVE To COMBINED TRANSPORTATIONS 


Art. 31. (1) In case of combined transportations effected partly by 
air and partly by any other means of transportation, the stipulations of 
the present Convention apply only to the transportation by air and if the 
latter comes within the conditions of Article 1. 

(2) Nothing in the present Convention prevents the parties from 
inserting in the air transportation voucher, in the case of combined trans- 
portations, conditions relative to other means of transportation, on condi- 
tion that the stipulations of the present Convention are respected with 
regard to transportation by air. 


V. GENERAL AND FINAL PRovISIONS 


Art. 32. (1) All clauses of the transportation contract, and all private 
agreements entered into prior to the damage by which the parties might 
depart from the rules of this Convention, either through a determination 
of the law applicable to the case or through a modification in the rules of 
the jurisdiction, are null and void. In the transportation of merchandise, 
however, arbitration clauses are permitted, within the limits of the present 
Convention, when arbitration is to be effected in the places of competence 
of the courts contemplated in Article 28, paragraph 1. 


Art. 33. Nothing in the present Convention may prevent a carrier 
from refusing to conclude a transportation contract or from formulating 
regulations which are not contradictory to the provisions of the present 
Convention. 


Art. 34, The present Convention is not applicable to international aerial 
transportation made as first attempts by air navigation enterprises with a 
view to establishing regular air navigation lines or to transportations ef- 
fected under extraordinary circumstances outside any normal operation of 
aerial exploitation. 


Art. 35. When the present Convention considers days, it means suc- 
cessive days and not working days. 
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Art. 36. The present Convention is drafted in French, in a single copy 
which shall remain in the archives of the Ministry of Foreign Affairs of 
Poland, and an authenticated copy of which shall be transmitted by the 
Polish Government to the Government of each of the High Contracting 
Parties. 


Art. 37. (1) The present Convention shall be ratified. The instru- 
ments of ratification shall be deposited in the archives of the Ministry of 
Foreign Affairs of Poland, which shall notify the Government of each of 
the High Contracting Parties of the deposit thereof. 

(2) As soon as the present Convention shall have been ratified by 
five of the High Contracting Parties, it shall become effective between 
them the ninetieth day after the deposit of the fifth ratification. Subse- 
quently, it shall become effective between the High Contracting Parties 
which shall have ratified it and the High Contracting Party which shall 
deposit its instrument of ratification on the ninetieth day after its deposit. 

(3) It shall devolve upon the Government of the Republic of Poland 
to notify the Government of each of the High Contracting Parties of the 
date on which the present Convention becomes effective as well as the 
date of deposit of each ratification. 


Art. 38. (1) After it becomes effective, the present Convention shall 
be open to adherence by all States. 

(2) Adherence shall be effected by a notification addressed to the 
Government of the Republic of Poland, which shall inform the Government 
of each of the High Contracting Parties thereof. 

(3) Adherence shall take effect from the ninetieth day after notifica- 
tion has been given the Government of the Republic of Poland. 


Art. 39. (1) Each of the High Contracting Parties may denounce 
the present Convention by notifying the Government of the Republic of 
Poland, which shall immediately so advise the Government of each of the 
High Contracting Parties. 

(2) The denunciation shall take effect six months after notification 
thereof and only with respect to the Party with which it shall have 
originated. 


Art. 40. (1) The High Contracting Parties may, at the time of 
signing, of depositing their ratifications or adhering, declare that their 
acceptance of the present Convention does not apply to all or part of their 
colonies, protectorates, territories under mandate, or any other territory 
subject to their sovereignty or authority, or to any other teritory under 
suzerainty. 

(2) They may, accordingly, subsequently adhere separately in the name 
of all or part of their colonies, protectorates, territories under mandate, 
or any other territory subject to their sovereignty or authority, or any other 
territory under suzerainty, 


Art. 41. Each of the High Contracting Parties shall have the right 
to occasion, not sooner than two years after the present Convention becomes 
effective, a meeting of another International Conference for the purpose 
of seeking to_ find improvements which might be made in the present 
Convention. For such purpose, it shall write to the Government of the 
French Republic which shall take the necessary measures to prepare for 
such Conference. 

The present Convention, done at Warsaw October 12, 1929, shall remain 
open for signature until January 31, 1930.1 





1. The Convention was signed, with signatures affixed, for Germany, 
Austria, United States of Brazil, Denmark, France, Great Britain and North- 
ern Ireland, Commonwealth of Australia, Union of South Africa, Italy, Lux- 
emburg, Poland, Switzerland, and Yugoslavia. 
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ADDITIONAL PROTOCOL 
Ad—Article 2 


The High Contracting Parties reserve the right to declare, at the time 
of ratification or adherence, that Article 2, paragraph 1, of the present 
Convention shall not apply to international transportations by air effected 
directly by the State, its colonies, protectorates, territories under mandate 
or any other territory under its sovereignity, suzerainty or authority. 

(The same countries and signatures as are listed above follow here.) 


FinaL Protocol oF THE SECOND INTERNATIONAL CONFERENCE ON PRIVATE 
AERIAL LAW 


The Delegates to the Second International Conference on Private Aerial 
Law met at Warsaw from October 4 to 12, 1929, for the purpose of discuss- 
ing the draft Convention relative to air transportation documents and the 
liability of the carrier in international transportation by aircraft, drawn 
up by the International Technical Committee of Aerial Legal Experts 
formed by virtue of a motion of the First International Conference on 
i Aerial Law which met at Paris from October 27 to November 6, 
1925. 

The Delegations meeting at Warsaw were composed as follows :? 

I. As a result of their deliberations, the Delegates named above have 
agreed to submit for the signature of the respective plenipotentiaries of 
the High Contracting Parties the text of a draft Convention for the 
unification of certain rules relative to international transportation by air, 
which shall remain open for signature until January 31, 1930. 

II. The Conference has passed the following recommendations and 
resolutions : 

A. The Conference, considering that the Warsaw Convention only 
regulates certain questions relative to transportation by air and that inter- 
national air navigation is raising many other question which it would 
be desirable to regulate by international understandings, recommends that 
other Conferences be convoked later, which will continue this work of 
unification, by the French Government, which has taken the initiative in 
the convocation of these conferences. 

B. The Conference, considering the importance from an international 
standpoint of uniform regulations for transportations by air of every kind, 
recommends that the International Technical Committee of Aerial Legal 
Experts prepare a preliminary draft convention on the subject as soon as 
possible. 

C. The Conference, considering the expediency of having transportation 
documents drawn uniformly for all air navigation Companies, recommends 
that they adopt the models prepared by the international Technical Com- 
mittee of Aerial Legal Experts. 

D. The Conference, having taken cognizance of the proposal made 
by the Brazilian Delegation with respect to the definition of the carrier, 
under Article 1, believing that the question should not be settled in this 
Convention, refers the proposal to the International Technical Committee 
of Aerial Legal Experts with the memorandum prepared by the said 
Delegation in order that it may use this preparatory work, 

E. The Conference, having taken cognizance of the proposal of the 
Brazilian Delegation that an article respecting the obligation of the carrier 
to preserve transportation documents for two years in conformity with 





2. The list of delegates has been omitted. They were from Germany, 
Austria, Belgium, Brazil, Bulgaria, China, Denmark, Egypt, Spain, Estonia, 
Finland, France, Great Britain, Commonwealth of Australia, Union of South 
Africa, Hellenic Repubic, Hungary, Italy, Japan, Latvia, Luxemburg, Mexico, 
Norway, Netherlands, Poland, Rumania, Sweden, Switzerland, Czechoslovakia, 
Union of Socialist Soviet Republics, Venezuela, and Yugoslavia. 
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the provisions already adopted by the Italian law be added to the Convention, 
considering that the question should not be dealt with in this Convention, 
draws the attention of the International Technical Committee of Aerial 
Legal Experts to the proposal so that it may use the Brazilian proposal 
in its labors. 

In faith whereof the Delegates have signed the present Final Protocol. 

Done at Warsaw, October 12, one thousand nine hundred and twenty- 
nine, in a single copy, which shall remain in the archives of the Ministry 
of Foreign Affairs of the Republic of Poland and an authenticated copy of 
which shall be transmitted to all the Delegations taking part in the Con- 
ference.’ 


THIRD INTERNATIONAL CONFERENCE ON PRIVATE 
AERIAL LAW* 


The Government of the United States accepted the invitation of the 
Italian Government to be represented at the Third International Confer- 
ence on Private Aerial Law, which was convened in Rome, Italy, on 
May 15, 1933. 

The American delegation was composed of John C. Cooper, Jr., of 
Jacksonville, Florida, as Chairman, Theodore Jaeckel, American Consul 
General at Rome, John J. Ide, Technical Assistant in Europe for the 
National Advisory Committee for Aeronautics, and Harold H. Tittman, 
First Secretary of the Embassy at Rome. Mr. Cooper is Chairman of 
the Committee on Aeronautical Law of the American Bar Association, is 
a former president of the Florida State Bar Association, and is one of 
the American members of the Comité International Technique d’Experts 
Juridiques Aériens (International Technical Committee of Aerial Legal 
Experts) which drew up the draft conventions on which final action will 
be taken at the conference to be convened in Rome on May 15, 1933. These 
conventions relate to (1) precautionary attachment of aircraft, and (2) 
liability for damages caused by aircraft to third parties on the surface. 
Mr. Jaeckel is a member of the Bar of the State of New York and prac- 
ticed law before taking the examination for the Foreign Service. Mr. 
Ide has attended many international aeronautical conferences, including 
conferences at which questions of air law have been ‘considered, and is 
thoroughly familiar with the work of these conferences. 

The First International Conference on Private Aerial Law, at which the 
United States was represented by observers, was held in Paris in 1925. 
After general discussions on the subject of Private Aerial Law, it was 
decided to organize an International Technical Committee of Aerial Legal 
Experts which should meet from time to time and engage in the prepara- 
tion of a comprehensive code of private aerial law through the submission 
of draft conventions on this subject to be considered at international con- 
ferences called for the purpose of taking final action thereon. The United 
States makes an annual contribution toward the expenses of this Com- 





3. Signed, with signatures affixed, for Germany, Austria, Brazil, China, 
Denmark, Egypt, Spain, Estonia, Finland, France, Great Britain and Northern 
Ireland, Commonwealth of Australia, Union of South Africa, Hellenic Republic, 
Hungary, Italy, Japan, Latvia, Luxemburg, Mexico, Norway, Netherlands, 
Poland, Rumania, Sweden, Switzerland, Czechoslovakia, Union of Socialist 
Soviet Republics (subject to the reservation in the declarations made at the 
closing session), and Yugoslavia. 


*Furnished through the courtesy of Mr. Stephen Latchford, Technical 
Assistant, Treaty Division, Department of State, Washington, D. C. 
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mittee and the American experts have participated to some extent, through 
correspondence, in the studies which have been undertaken. 

The Second International Conference on Private Aerial Law was held 
in Warsaw, Poland, in October, 1929. The delegates to that conference 
adopted a convention for the unification of certain rules relative to the 
liability of the aerial carrier to which ten countries are now parties. The 
Warsaw convention! has to do with questions of liability where there is 
contractual relationship, as between the aerial carrier and passengers or 
shippers. At this conference the United States was represented by an 
observer and did not sign the convention adopted nor has it since adhered 
thereto. 

The draft convention relating to liability for damages caused by aircraft 
to third parties on the surface,? to be considered at Rome, has to do par- 
ticularly with damage caused to third persons and to their property on the 
ground resulting from the flight of aircraft. This Convention would sup- 
plement the Warsaw Convention by the adoption of rules of liability to be 
applied in cases of damages caused to third persons on the surface or to 
their properties in cases where there is no contractual relationship with the 
air transport carrier. 

The draft convention relative to precautionary attachment of aircraft? 
to be considered at Rome has to do with the rules to be applied in cases 
where it is sought to attach aircraft for debts. 

In view of the growing importance of the codification of international 
private aerial law to American aviation interests it was decided to have 
the United States officially represented at the Rome Conference by a com- 
plete delegation with full powers to sign the conventions to be adopted at 
that conference. 


DRAFT CONVENTION ON MORTGAGES, OTHER REAL 
SECURITIES, AND AERIAL PRIVILEGES* 


I—On Mortgages and Other Real Securities 


Art. 1. In the meaning of the present Convention, by aerial mortgage 
is understood a real security, whatever may be its name and origin, which 
is inscribed on the register for the publicity of rights and which assigns 
the aircraft to the payment of a debt the amount of which is likewise 
inscribed thereon. 


Art. 2. Aerial mortgages regularly constituted and not extinguished 
according to the law of the Contracting State on whose register the air- 
craft is inscribed, shall produce the effects determined by the present 
Convention. 


Art 3. The aerial mortgage shall guarantee, equally with the principal 
sum, the current interests and the interest in arrears for one year, at the 





1. See 4 JouRNAL oF AIR Law 394. 
2. See 4 JOURNAL oF AIR Law 97. 
3. See 4 JouRNAL or AiR Law 96. 


*Adopted at the sixth session of the International Technical Committee 
of Aerial Legal Experts, Paris, October, 1931. This draft convention was 
not included in the agenda of the Third International Conference on_ Private 
Aerial Law, held at Rome during May, 1933, but will be considered at the 
Fourth Conference, the date of which has not been determined. Translation 
reprinted from Treaty Information Bulletin No. 40, compiled by the Treaty 
Division, Department of State. 
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rate recorded on the register, as well as the costs of procedure, in so far 
as they are not privileged by paragraph 1 of Article 11. 


Art. 4. (1) The aerial mortgage shall include the insurance indemnity 
due in case of loss or damage to the aircraft. (2) It shall not extend to 
the freight. 


Art. 5. The rank of aerial mortgages with respect to each other shall 
be determined by the inscription on the register. 


Art. 6. With reservation of the provisions of paragraph 4 of Article 8, 
and paragraph 5 of Article 13, the aerial mortgage shall take precedence 
over all ~—— even those of the Fisc, which are not privileged by virtue 
of Article 7. 


II.—Privileges 


Art. 7.1 (1) The following shall be paid with preference over aerial 
mortgage claims: 

a) The airport fees or fees of any other public aerial navigation 
service arising out of the last voyage ;? 

b) Compensation due because of salvage or assistance; 

c) Expenses paid in case of repairs effected by the commander by 
virtue of his legal powers or upon his order in the course of 
a voyage for real needs of conservation of the aircraft. 

(2) The rank of said claims with respect to each other shall be de- 
termined in the above order. Claims connected with one and the same 
voyage shall be privileged in the order in which they are arranged in 
paragraph 1. The claims contemplated under letters b) and c) within 
each of the said categories shall be paid preferably in the inverse order of 
the dates when they originated. 

(3) The right of preference does not include the insurance indemnity. 

(4) This right expires after a period of three months from the day 
when the operations which give rise to the privileged claim are completed. 
Considerations of interruption in the above period shall be determined by 
the law of the court taking cognizance. 


IlI.—Forced Execution 


Art. 8. (1) When an aircraft is attached in order to be sold, or when 
proceedings of forced execution are begun without preliminary attachment, 
the competent authorities must apply to the Bureau charged with keeping 
the register for the publicity of rights to have a record thereof on the 
register. 

(2) The application shall be made out according to the attached form 
(See Annex A); It may be delivered to the Consul of the country where 
the register for the publicity of rights is kept, for transmission by telegram 
to the said Bureau upon payment of the charges. 

(3) The Bureau charged with keeping the register for the publicity 
of rights must take the measures necessary in order that, upon receipt of 
the application, any person coming to consult the inscriptions on the register 
relative to the attached aircraft may have knowledge thereof, that record 
thereof may be made on the said register, that the owner and the creditors 
inscribed may be informed thereof and that a certified true copy of the 





1. It will be for the Governments to safeguard where necessary the 
interests of the Treasury, either by enlarging, at the Conference, the list 
in Article 7, or by making reservation, in the final protocol (Protocole de 
Cléture), of the right to privilege certain fiscal claims. 

2. The final protocol shall contain a reservation whereby each State is 
left free to establish among these claims a fixed order, inspired by regard 
for the interests of the Treasury. 
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record, as well as the list of the addresses of the owner and the creditors 
inscribed, furnished by them, may be sent to the competent authorities 
indicated in the application. 

(4) No alienation can be alleged against the attaching or intervening 
creditor or the beneficiary of the adjudication, if effected after the receipt of 
the application by the Bureau charged with keeping the register for the 
publicity of rights or if, at the time of the alienation, the purchaser had 
knowledge or should reasonably have had knowledge of the opening of 
the proceedings or of the attachment. The same rule shall apply to the 
constitution of mortgages and other real rights. 


Art. 9. (1) Sale by authority of justice has for effect the transfer 
of the property and the settlement of the charges under the conditions 
determined by the law of the place of the execution. 


(2) This law must prescribe that the owner and the creditors inscribed 
shall be notified, at least one month in advance, of the date on or before 
which they may, in the conditions determined by this law, present their 
rights, and that, at least one month in advance, the date of the sale shall be 
communicated to the owner and to the said creditors and published in the 
place where the register for the publicity of rights is kept. 


Art. 10, Failure to observe the formalities prescribed in Article 9 will 
have for effect, according to the law of the place of the execution, either 
nullity of the sale, or the invalidity of the sale as against interested third 
parties, or compensation by the State for the damage caused. The obliga- 
tion to pay compensation cannot be made conditional upon reciprocity. 


Art. 11. (1) There shall be deducted from the amount of the adjudica- 
tion, before distribution thereof, only the court costs incurred in’ the com- 
mon interest of the creditors in order to arrive at the sale and distribution 
of the price, including the expenses of custody, but excepting the expenses 
incurred with a view to obtaining an executionary title. 

(2) The surplus of the price of adjudication shall be distributed to 
the creditors and to the owner, in accordance with the rules of procedure 
of the law of the place of the execution, taking into account the rank which 
belongs to the creditors in the terms of the present Convention. 


Art. 12. (1) The competent authorities of the country where the 
register for the publicity of rights is kept must proceed to release the mort- 
gages extinguished under the conditions prescribed in Article 9 upon the 
presentation of an authentic certified copy of the act of adjudication, and 
after the competent authorities, according to the law of the court of in- 
scription, shall have verified that the certified copy is authentic, that the 
authorities which performed the adjudication were competent, and that the 
conditions of publicity contemplated in Article 9 have been observed. 

(2) The competent authorities cf the country in which the register 
for the publicity of rights is kept shall notify the owner and the inscribed 
creditors of the release effected. 

(3) The copy of the act of adjudication, verified in conformity with 
paragraph 1, shall constitute proof, with respect to the Bureau charged 
with keeping the register for the publicity of rights, of the transfer of 
ownership. 


IV.—Precautionary Attachment 


Art. 13, (1) Proceedings of precautionary attachment shall be gov- 
erned by the law of the place of the attachment. However, the following 
provisions must be observed. 

(2) The competent authorities or the attaching creditor may apply 
to the Bureau charged with keeping the register for the publicity of rights 
to have a record of the attachment made on the register. 
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(3) The application shall be drawn up according to the attached form 
(See Annex B); it may be sent to the Consul of the country in which the 
register for the publicity of rights is kept for transmission by telegraph 
to the said Bureau upon payment of the charges. 

(4) The Bureau charged with keeping the register for the publicity 
of rights shall proceed according to the provisions of paragraph 3 -of 
Article 8. 

(5) No alienation can be alleged against the attaching creditor, if 
effected after the receipt of the application by the said Bureau or if, at the 
time of the alienation, the purchaser had knowledge or could reasonably 
have had knowledge of the attachment. The same rule shall apply to the 
constitution of mortgages or other real rights. 

(6) The authorities charged with keeping the register must cancel the 
record of the precautionary attachment as soon as the act or the decision 
according the release of the attachment is sent to them. 


V.—Final Provisions 


Art. 14. With a view to the application of the present Convention, the 
competent judicial and administrative authorities of the High Contracting 
Parties are authorized to correspond directly with each other. 

Art, 15. The provisions of the present Convention shall apply only 
when an aircraft registered by one of the High Contracting Parties is on 
the territory of another High Contracting Party. 


ANNEx A 
APPLICATION TO HAVE AN EXECUTIONARY ATTACHMENT RECORDED 
Ne SRR OUAR os 0.66 oo: de vieesre cee is requested to do what 


is necessary in order that a record may be made on the 
(Printed in the lan-|register for the publicity of rights of the fact that the 


guage of the issuing | aircraft belonging to 3...........eee0e0- inscribed on the 

country, the written | register at......... bearing the numbers.............¢. 

annotations to b€/has been the subject of an executionary attachment under 

made at least in| date of........... hy Vinten 4.2005 oc ccucc nes euess bys 

Latin characters and| ,...........0seeeee Om: the petition O85; 0... sos escecwewns 

in arabic numerals.) for 3 claim in the amount of......... with interest and 
costs. 


(Signed by the authorities 
which effected the attachment.) 





ANNEx B 
APPLICATION TO HAVE A PRECAUTIONARY ATTACHMENT RECORDED 
MPG: RGAE S6-so ot oa. ceneees is requested to do what 


is necessary in order that a record may be made on the 
(Printed in the lan-| register for the publicity of rights of the fact that the 


guage of the issuing | aircraft belonging to6..............+6-- inscribed on the 

country, the written| register at......... bearing the numbers...........ce0- 

annotations to @/has been the subject of a precautionary attachment under 

made at least in| date of........... By Ginter OS e 0.06. ccccmns cones. bys 

Latin characters and | .... 2... ccc ceeee Ole the natition: Of; << .c0ccconcusecssc 

in arabic numerals.) | for a claim in the amount of......... with interest and 
costs. 


(Signed by the authorities which effected 
the attachment or the attaching creditor.) 








Name of the owner if known. 
Judgment or other executory title. 
The authorities which have effected the attachment. 
Name of the owner if known. 

Judgment or other executory title. 

The authorities which have effected the attachment. 


eee 
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DRAFT CONVENTION ON THE OWNERSHIP OF AIRCRAFT 
AND THE AERONAUTIC REGISTER* 


Art. 1. (1) The High Contracting Parties undertake to establish in 
their national laws that every aircraft registered according to the said laws 
shall be inscribed on a register for the publicity of rights, having in view 
the inscription of the ownership and the real rights by the competent 
authority of the said State. 

(2) The said register may be the one in which the aircraft is registered 
on a distinct register. In the latter case agreement shall be established 
between the two registers. 


Art. 2. (1) An aircraft inscribed on the register of one of the High 
Contracting Parties cannot be inscribed on the register of another High 
Contracting Party unless the owner proves that he has effected the can- 
cellation of the original inscription. 

(2) In case the aircraft is encumbered with real charges on the 
register the inscription on the new register shall be subject to the proof that 
the creditors have been paid or have agreed to the transfer of the inscrip- 
tion. In the latter case the real charges shall be inscribed on the new 
register solely upon the evidence of the inscriptions existing on the pre- 
ceding register. 

(3) In order to effect the transfer of the inscription from the register 
of one of the High Contracting Parties to that of another one: 


1. An application for inscription must be addressed to the Bureau 
of the State in which the aircraft is to be inscribed; 


2. An application for cancellation with a view to transfer of the 
inscription to the register of another State must be addressed to the 
Bureau of the State in which the aircraft is inscribed. The applica- 
tion shall indicate the Bureau to which the inscription is to be trans- 
ferred and must be accompanied, if the case applies, by the written 
consent in duplicate, duly legalized, of the creditors, or by the proof 
that the said creditors have been paid. 


(4) The application for cancellation ipso facto shall render the mort- 
gage claims payable. 

(5) A note of the application for transfer shall be made on the 
register of the first State, and no inscription can be made thenceforth on 
the same register. However, if the Bureau of the First State receives 
under the conditions contemplated in article ........... 1 an application 
relative to a forced execution after a note has been made of the application 
for transfer, the provisions of the said article shall be applied; a certified 
true copy of this application shall be transmitted immediately by the Bureau 
of the first State to that of the second State which also shall conform to 
BIGICIE ison S cue es 1 

(6) In case the Bureau of the first State does not oppose the cancella- 
tion on its register, it shall, by means of form A of the Annex, inform 
the Bureau of the State in which inscription is applied for, and shall trans- 
mit to it the application contemplated in section 1 of paragraph 3, and at 
the same time a certified true extract from the register certifying that there 
is no objection to the cancellation of the original inscription. 





*Adopted at the sixth session of the International Technical Committee 
of Aerial Legal Experts, Paris, October, 1931. This draft convention was not 
included in the agenda of the Third International Conference on Private 
Aerial Law, held at Rome during May, 1933, but will be considered at the 
Fourth Conference, the date of which has not been determined. Translation 
reprinted from Treaty Information Bulletin, No. 40, compiled by the Treaty 
Division, Department of State. 

1. Article 8 of the Draft Convention on mortgages, other real securities 
and aerial privileges is referred to. The number of this article has been left 
blank in view of the possible amalgamation of the two drafts by the interna- 
tional Conference on Private Aerial Law. 
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(7) The Bureau in which the new inscription is applied for shall pro- 
ceed, if proper, according to formula B of the Annex, to the inscription 
of the aircraft and shall send without delay to the Bureau of the first 
State a certification of the inscription on its register. Upon receiving this 
certification the inscription of the aircraft shall be cancelled on the register 
of the Bureau of the first State. 


Art. 3. Each of the Contracting States may inscribe on its registers, 
provisionally, aircraft under construction or not yet registered. 


Art. 4. The following are considered as forming an integral part of 
the aircraft; the motors, tools and, in general, everything intended for the 
permanent use of the aircraft, indicated in the inventory, even if they are 
temporarily separated, with reservation of the rights of third parties who 
are purchasers in good faith. 


Art. 5. (1) The register contemplated in Article 1 shall be kept by 
the authorities determined by the national laws, and according to the rules 
provided in the same views, in so far as they are not contrary to the 
provision of the present Convention. 


(2) The register must be public, and any person may demand certified 
true copies. 

(3) The seat of the Bureau charged with keeping the register must 
be indicated on the certificate of registration. 


(4) The Bureaus charged with keeping the register are authorized to 
correspond directly in order to assure the execution of the provisions of 
article 2. 


Art. 6. The obligation to have the aircraft registered shall devolve 
upon the owner who must furnish all information which is necessary to 
effect the inscription in the terms of the following article. 


Art. 7. (1) The register provided in article 1 must contain all data 
relative to the aircraft and, especially, the number of the certificate or 
registration, the date of registration, the mark of nationality and registra- 
tion, the type of craft, a brief description of the craft, the date and place 
of construction, serial number of construction, kind and power of the 
motors, name and domicile of the owner, name of the insured, and the 
other data prescribed in article 9. 


_ (2) For aircraft under construction the register shall contain the data 
which can actually be furnished; said data to be completed after the 
construction is finished. 


Art. 8 (1) If changes take place in the facts mentioned on the 
register, or if the aircraft perishes, is demolished or becomes permanently 
unfit for air navigation, the Bureau of inscription must be requested to 
make the necessary changes. 

(2) The application must be signed by the owner and accompanied 
with the necessary documents of proof. 


Articte 9. (1) All transfers of property inter vivos, assignments, 
cessions of real rights and renunciations of the said rights are valid with 
regard to third parties only through their inscription on the register and 
produce no effect until the date of said inscription. 

(2) Against the one who has acquired in good faith the ownership or 
a real right from the person inscribed on the register as holder of said 
right no objection can be made on the grounds of the lack of right of the 
person from whom his right is derived. 

(3) The Contracting States shall take the measures necessary in order 
to effect the inscriptions in case of transfer due to decease. 
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Art. 10. The inscriptions made on the register by virtue of articles 1, 8 
and 9 must be reproduced on the certificate of registration. 


Art. 11. 


This Convention shall apply only to aircraft assigned to in- 


ternational navigation. 


Art. 12. 


The High Contracting Parties whose legislation may not be 


sufficient to assure the execution of the provisions of this Convention shall 
take the measures and enact the sanctions necessary for this purpose. 


Name of the 
Bureau of 
Inscription 


State to which 
said Bureau 
belongs 


(Printed in the lan- 
guage of the issuing 
country, the written 
annotations having to 
be made, at least, in 
Latin characters and 
in Arabic numerals.) 


Name of the 
Bureau of 
Inscription 


State to which 
said Bureau 
belongs 


(Printed in the lan- 
guage of the issuing 
country, the written 
annotations having to 
be made, at least, in 
Latin characters and 
in Arabic numerals.) 








FORM A 


TRANSFER OF INSCRIPTION 


In accordance with article 2 of the Convention........ 
I SS FIs ob swe eee es kess we inform you that we 
have received an application for cancellation on our 
register of the inscription of aircraft........... . (name) 
o\gca ep vaneielevereda inscribed under number..............Wwhich 
the interested parties desire to have inscribed on your 
register, There is no objection on our part, to this can- 
cellation. The latter will be effected as soon as you send 
us the attestation certifying the inscription of the said 
aircraft on your register, accompanied with the certificate 
of inscription, issued by us and with the duplicate.2 

We attach herewith the following documents: 

1. The application for inscription ; 

2. Certified copy of the inscription on our register; 

3. A statement of the existing inscriptions or a 
certificate in the negative ;3 

4. The written and duly legalized consent of the 
mortgage creditors. 


FORM B 


TRANSFER OF INSCRIPTION 


With reference to your 1etier: Ofek. 606 sec dens edesse 
concerning the cancellaticn on your register and the in- 
scription on our register of the aircraft inscribed on your 


QMERGIIE SEERREIN SEG? SPRINID 6 co. 5 0r0rershei n'a sles oer b cy aie oe siere ea an 
NIMES 55 oc a's -5's9\ eae we inform you that the inscription of 
this aircraft on our register was made on.........+e+++++ 
RETRILOR WENO “AUANIRD io 5:5:5-5:c.ece-oae ete 6 o/s cca iwi s Wieser and number 


We send you enclosed the certificate of inscription is- 
sued by you and the duplicates which we made in ac- 
cordance with article 2 of the Convention........ Pareles 
under date of 





2. Cross out this mention if there is no duplicate. 
3. Strike out the mention which does not apply. 
4. Strike out this mention if there is no duplicate. 
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AIR CODE OF THE U. S. S. R.* 


Approved by the Central Executive Committee of the U. S. S. R. 
April 27, 1933 


I. General Provisions 


1. The Air Code is in force within the limits of the land and sea 
ere | of the U. S. S. R., the seacoast zone established by the laws of the 
U. S. S._R., and the air space of the U. p AR. 

By the term “air space of the U. S. S. R.” is meant that space above the 
land and sea territory of the U. S. S. - and above the seacoast zone, as 
established by the laws of the U. S. S. 


2. The U. S. S. R. has complete and exclusive sovereignty over the 
air space of the U. S. S. R. 


3. The Air Code of the U. S. S. R. shall govern civil aviation and 
civil air navigation. 


4. It shall be the duty of the Chief Administration of the Civil Air 
Fleet, attached to the Council of People’s Commissaries of the U. S. S. R., 
to determine the general program for the regulation and inspection of 
civil aviation and civil air navigation, within the limits of the territory 


of the U. S. S. R 


5. One single and distinct flag, the description and design of which 
are added below, is designated for civil aviation and civil air navigation 
of the U. S.S.R 


II, Civil Aircraft 


6. By the term “civil aircraft” is meant any apparatus or device intended 
for air navigation (lighter-than-air craft as well as heavier-than-air craft), 
except that which is a part of the military forces. 


7. In the U. S. S. R.,, civil aircraft may be possessed and operated by: 
a. The Chief Administration of the Civil Air Fleet and the in- 
stitutions and enterprises within its jurisdiction. 

The institutions and enterprises of the government, and the 
public institutions which have been authorized by the government of the 
U. S. S. R. or by the Chief Administration of the Civil Air Fleet to 
possess aircraft in order to perform their duties, 

c. Individual citizens, who have received special permission from 
the Chief Administration of the Civil Air Fleet. 


8. Civil aircraft, their motors, other instruments and aircraft parts 
for aviation and air navigation, may be acquired only by such institutions, 
enterprises, public organizations and individuals which are authorized to 
possess and operate civil aircraft (art. 7). 


9. The civil aircraft register of the U. S. S. R. shall be kept by the 
Chief Administration of the Civil Air Fleet. 


10. All civil aircraft within the U. S. S. R. and which belong to the 
institutions, enterprises and persons, as provided in article 7, shall be en- 
rolled in the register. 

Civil aircraft belonging to the institutions, enterprises and public or- 
ganizations of the U. S. S. R., though within a foreign country, may also 
be enrolled in the register of the U. S. S. R. 

*Translated by Katherine Fritts, Secretary-Librarian, Arr Law INsTITUTE. 

1. Foreign juridical persons and foreign citizens are authorized to possess 
and operate civil aircraft in the U. S. S. R. in accordance with the general 
rules granting admission of foreign juridical persons and foreign citizens to 
operate within territory of the U. S. S. R. 
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Foreign civil aircraft, making regular international flights through the 
air space of the U. S. S. R., may, as an exception, be exempted from 
enrollment in the register of the U. S. S. R., by virtue of an agreement. 

Foreign civil aircraft, making occasional international flights through 
the air space of the U. S. S. R., will not be enrolled in the registers of 


the U. S. S 


11, The Council of Labor and Defense may establish any necessary 
limitations on the right to own and operate civil aircraft, enrolled in the 
register of the U. S. S. R.; specifically, it may require ‘the performance 
of a definite service, or effect a provisional or permanent transfer of the 
possession and operation of aircraft, or adopt any other measures neces- 
sitated by extraordinary circumstances. 


12. From the moment of the enrollment of civil aircraft in the reg- 
ister of the U. S. S. R., all former registrations in the registers or other 
records, books or similar documents of foreign countries are no longer 
valid within the U. S. S. R 


13. The enrollment in the registers or other records, books or similar 
documents of a foreign country, of a civil aircraft enrolled in the register 
of the U. S. S. R,, is valid only when enrollment of the aircraft in 
question has been duly stricken from the register of the U. S. S. R. 


14. At the time of its enrollment in the register of the U. S. S. R, 
every civil aircraft shall be provided with marks of its nationality and 
registration, which shall appear on the aircraft. 


15. Every civil aircraft furnished with radio equipment shall be as- 
signed a special radio call letter. 


16. No civil aircraft shall be allowed to fly in the U. S. S. R. until 
it has received from the Chief Administration of the Civil Air Fleet a 
certificate stating that it is enrolled in the register of civil aircraft of the 
. R. and possesses a certificate of airworthiness. 
The Chief Administration of the Civil Air Fleet may provide excep- 
tions to this rule in case of gliders, free balloons and other aircraft used 
exclusively for test and research flights. 


III, Personnel of Civil Aircraft 


17. The personnel of a civil aircraft consists of a commanding officer 
and a crew. A crew shall be assigned to civil aircraft which, during flight, 
require a specialized personnel in addition to a commanding officer. 


18. The personnel of civil aircraft enrolled in the register of the 
U. S. S. R. may only be composed of citizens of the U 5. R. 

The Chief Administration of the Civil Air Fleet may provide excep- 
tions to this rule. 


19. The commanding officer of a civil aircraft may only be a person 
belonging to the group qualified as navigating personnel. Persons who 
are a part of the crew must, in conformity with their duties, have special 
theoretical and practical training, verified by registered examinations. 

The Chief Administration of the Civil Air Fleet shall determine the 
minimum requirements for the special training, and the physical require- 
ments for the members of the crew of civil aircraft. 


20. All orders of the commanding officer must be obeyed without ques- 
tion by every person, without exception, who is on board an aircraft. 

The commanding officer of a civil aircraft shall take all necessary 
measures to insure the safety of flight and to avoid any injury to the 
aircraft as well as to persons and cargo on board, The commanding off- 
cer may take any necessary action toward persons who, by their acts, en- 
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danger the safety of flight and who do not generally obey the orders of the 
officer. 


21. The commanding officer of a civil aircraft shall be the representa- 
tive of the owner of the aircraft and of the owners of the cargo in all 
transactions necessitated by any emergency in respect to the aircraft, cargo, 
or the flight generally. 

The commanding officer of the aircraft shall be fully responsible to 
the owner of the aircraft and the owners of the cargo for any irregulari- 
ties committed during the course of said above-mentioned transactions. 


22. In any case where a civil aircraft is in peril, the commanding 
officer of the aircraft shall take all necessary measures to save the pas- 
sengers, the members of the crew, the documents, the cargo and every- 
thing on board. 

The commanding officer shall be the last to leave the aircraft. 


23. The commanding officer of a civil aircraft, receiving a distress 
signal from another aircraft or from a ship, or upon discovering an air- 
craft or ship in danger, shall go to its assistance so far as is possible 
without endangering the aircraft in his care or the persons on board. 


24. In case of military operations directed against the U. S. S. R. 
from any source, the commanding officer of a civil aircraft shall do every- 
thing in his power to prevent the capture of his aircraft by the enemy, 
and of any persons, documents and cargo on board. 


IV. Ground Facilities for Air Navigation 


25. The establishment of airports, airdromes, permanent landing fields, 
points of anchorage, air markings and beacons for the use of the Civil 
Air Fleet is only permitted under authorization of the Chief Administration 
of the Civil Air Fleet or its appointed representative. 

The establishment of temporary landing fields for special purposes of 
aerial photography, agriculture, etc., is permitted without the authorization 
of the Chief Administration of the Civil Air Fleet and its local representa- 
tives, on the condition that it be subsequently informed. 


26. The sites destined for airports, airdromes. permanent landing 
fields and points of anchorage, as well as other facilities for civil aviation 
and civil air navigation, are placed at the disposition of private interests 
for an unlimited or limited period of time according to the orders of the 
Chief Administration of the Civil Air Fleet and in conformity with the 
laws of the U. S. S. R. and the federated republics. 


27. All civil airports, airdromes, permanent landing fields and points 
of anchorage shall be registered with the Chief Administration of the 
Civil Air Fleet. 


28. The establishment or operation of airlines is only permitted under 
authorization of the Chief Administration of the Civil Air Fleet, in con- 
junction with the governments of the interested federated republics. 

By the term “airline” is meant the entire organization for air trans- 
portation between two determined points, operating over one or more 
routes over land or water, and intended to serve the interests of air 
transport. 


29. Civil airports, airdromes, permanent landing fields and civil points 
of anchorage, included in the airline services, shall be open to all aircraft. 
A fee, based on a tariff established by the Chief Adminisrtation of the 
Civil Air Fleet, may be levied for the use of these facilities. 

Other civil airports, airdromes, permanent landing fields and points of 
anchorage belonging to manufacturers and to be used for research and 
test flights, airports for gliders, etc., may be used bv aircraft, which are 
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not directly attached to their service, only in accordance with the rules and 
regulations established by the Chief Administration of the Civil Air Fleet 
in conjunction with the companies interested. 


30. The transfer of a civil airport, airdrome, permanent landing field 
or point of anchorage to another institution, enterprise, organization or 
person for the purposes of operation, or the dissolution or adaptation for 
other purposes, may be accomplished only with the authorization of the 
Chief Administration of the Civil Air Fleet. 


31. If an institution, enterprise, organization or person ceases to 
operate a civil airport, airdrome, permanent landing field or point of 
anchorage and does not transfer same for the purposes of operation to 
another institution, enterprise, organization or person, the airport, air- 
drome, permanent landing field or point of anchorage with all its build- 
ings, facilities and inventory, becomes gratuitously the property of the 
Chief Administration of the Civil Air Fleet. 


32. The Chief Administration of the Civil Air Fleet has the right to 
close provisionally or absolutely any airport, airdrome, landing field or 
point of anchorage, if its operation is carried on in violation of the estab- 
lished rules or to the detriment of the interests of the Union. 


V. Labor Conditions of Persons Employed in Civil Aviation and in Civil 
Air Navigation 


33. Labor conditions of persons employed in civil aviation and in 
civil air navigation shall be regulated by the general laws concerning labor. 

The People’s Commissariat for Labor of the U. S. S. R., in conjunction 
with the Chief Administration of the Civil Air Fleet and the All Union 
Central Council of the professional Unions of the U. S. S. R., may provide 
exceptions to the general laws concerning labor in that which concerns 
the members of the personnel of civil aircraft and persons employed in 
the ground services for air navigation, insofar as these exceptions are 
necessary in view of the special conditions of the service. 


34. Disciplinary and encouragement measures will be applied to persons 
employed in civil aviation and in civil air navigation in conformity with 
the regulations concerning discipline and encouragement for persons em- 
ployed in the transport service.? 

The manner of applying these rules to persons employed in civil aviation 
and in civil air navigation shall be determined by the Chief Administration 
of the Civil Air Fleet in conjunction with the People’s Commissariat 
for Labor of the U. S. S. R. 


VI, Flights 


35. Civil aircraft, with the exception of free balloons, may fly only 
over those routes which are established by the Chief Administration of 
the Civil Air Fleet and, outside these routes, only within the limits of the 
air space of the U. S. S. R. as strictly defined by the Chief Administration 
of the Civil Air Fleet. 

By the term “air route” is meant the direction of flight of an aircraft 
between certain points, along points previously fixed in a direct line, a devi- 
ation from which is permitted only within the limits fixed by the Chief 
Administration of the Civil Air Fleet. 


36. A civil aircraft finding itself outside the air route or outside the 
defined limits in air space of the U. S. S. R. fixed for the flight, must, as 
soon as the fact is noted, rectify the direction of flight; in case of the 


2. Collection of the Laws of the U. S. S. R. 1930, No. 56, Art. 585 and 
86. 
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reception of a signal to land it must give a distress signal and land, and in 
case of the reception of a signal that a landing is not allowed it must 
rectify the direction of flight and land immediately after having regained 
position in the route or the designated limits of the air space. 

In this case, the aircraft may only continue its flight upon the authoriza- 
tion of the local representative of the Chief Administration of the Civil 
Air Fleet. 


37. All telegraph, telephone or radio communications, dealing with 
aircraft flights, shall be dispatched before any other communications and 
at the normal rate. 


38. In the case of injury to a civil aircraft or in case of impossi- 
bility of continuing flight because of the death, injury or illness of members 
of the personnel, the local authorities are ordered to give the necessary 
assistance, and are ordered to guard the aircraft and to report the accident 
immediately by radio or telegraph to the Chief Administration of the Civil 
Air Fleet and to its nearest local representative. 


VII. International Flights 


39. Any flight of a civil aircraft, during which the aircraft crosses the 
state frontier of the U. S. S. R., is considered an international flight. In 
addition to the general rules dealing with flights in the air space of the 
U. S. S. R., the special rules established in the present chapter are further 
applied to international flights. 


40. A civil aircraft, enrolled in the register of the U. S. S. R., may 
make a flight across the frontiers of the U. S. S. R. only with authorization 
of the Chief Administration of the Civil Air Fleet. 

This regulation does not apply to aircraft engaged in the regular service 
of the international airlines, on the basis of agreements concluded between 
the U. S. S. R. and foreign States or with the owners of these aircraft. 


41. To enter the U. S. S. R., fly over the territory of the U. S. S. R., 
or leave the U. S. S. R., a foreign civil aircraft must secure the permission 
of the Chief Administration of the Civil Air Fleet. 

In the permit will be indicated: 

a. The boundary points between which the aircraft must cross the 
frontier of the U. S. S. R. 

b. The route which the aircraft must follow, as well as the obligatory 
and authorized places of landing. 


42. Foreign civil aircraft, not enrolled in the register of the U. S. S. R., 
in the course of their flight in the air space of the U. S. S. R., have a right 
to the same mechanical assistance as civil aircraft enrolled in the register 
of the U.S. S, RK. 


43. Whenever a foreign civil aircraft, due to force majeure or for any 
other reason, has violated the foregoing regulation and crossed the frontier 
of the U. S. S. R. at a point not indicated in the permit, or where it finds 
itself outside the route indicated, it must, as soon as the fact is noted or 
immediately after the reception of a ground signal to land, give a distress 
signal, descend and land at the nearest point possible for landing. 

An aircraft having landed according to conditions indicated in the 
present article, may continue its flight only with the authorization of the 
local representative of the Chief Administration of the Civil Air Fleet. 

If the aircraft does not obey a signal to land it may, after the second 
signal, be forced to land. 


44. During international flights, all civil aircraft shall abide by the 
customs code of the U. S. S. R.3 and all supplementary regulations. 





3. Customs Code of the U. S. S. R. appended below. 
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45. The general regulations dealing with the entrance into, travel 
across, and departure from the U. S. S. R. apply to persons entering, travel- 
ling in, and leaving the U. S. S. R. 


46. The customs inspection and the endorsement of passports, upon 
entrance and departure of civil aircraft making international flights, shall 
be effected at the airports, airdromes, landing fields and points of anchorage 
designated by the People’s Commissariat for Foreign Trade, in conjunc- 
tion with the Chief Administration of the Civil Air Fleet and the General 
Political Administration of the Union. 


47. lf a civil aircraft, during an international flight, has an accident 
or makes a forced landing before landing at a point designated for cus- 
toms inspection and the indorsement of passports, the local authorities, in 
case no customs agent is present, shall take all necessary precautions to 
safeguard the cargo, baggage and anything else found on board, and to 
assure the execution of passport formalities. 

This regulation also applies in the case where the aircraft, during an 
international flight, has an accident or makes a forced landing upon the 
territory of the U. S. S. R. after the customs and passport formalities 
have been accomplished at the departure. 

The People’s Commissariat for Foreign Trade of the U. S. S. R. and 
the General Political Administration of the Union, in conjunction with the 
Chief Administration of the Civil Air Fleet, shall issue any regulations 
necessary by way of amendment to the present article. 


48. Documents dealing with civil aircraft not enrolled in the register of 
the U. S. S. R., or dealing with the personnel, passengers and cargo of 
such aircraft, are valid in the U. S. S. R. within the limits of the con- 
ventions in force between the U. S. S. R. and the foreign countries. 


49. Foreign civil aircraft, not enrolled in the register of the U. S, 
Sik. | be subjected to a test relative to their airworthiness in case the 
cys). has Pe Sa sere with the respective State regarding recogni- 
tion by U, R. of the documents of this State which technically 
certify the BAB of such aircraft. 


50. The international air transport of mail shall be conducted in con- 
formity with international arrangements with the U. S. S. R. regarding 
mail transport. 


51. The Chief Administration of the Civil Air Fleet may make ex- 
ceptions to the regulations of the present code for foreign civil aircraft 
making occasional international flights of a special nature. 


52. The laws and regulations in force in the U. S. S. R. are applicable 
to foreign civil aircraft, their personnel and passengers during their flight 
in the air space of the U. S. S. R. 


VIII. Liability of the Air Carrier and Procedure Governing Litigation 


53. In conformity with the general legislation of the U. S. S. R. and 
the federated republics, the air transport company is liable for the death 
and bodily injuries occurring to passengers and to members of the per- 
sonnel of civil aircraft during the take-off, flight, and landing, and for 
damages to third persons and property, in all cases where it is not proved 
that the damage has been the result of willful or gross negligence on the 
part of the victim. 


54. According to the regulations of the present code and the supple- 
mentary regulations issued by the Chief Administration of the Civil Air 
Fleet, the air transport operator is liable for the complete or partial loss 
or damage to merchandise and baggage received for transportation. 
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The transport operator is liable for merchandise and baggage of de- 
clared value, within the -limits of the declared value, but not for more 
than the actual value. 


55. The air transport operator is not liable for hand baggage which 
has not been registered. 


56. The air transport operator is not liable for the loss or damage to 
merchandise and baggage if it proves that the loss or damage is caused 
by circumstances which could not be avoided, such as circumstances: 

a. due to the willful or gross negligence on the part of the shipper 
or consignee; 
ait due to force majeure, if the loss or damage did not occur during 

ight; 


c. due to the peculiar characteristics of the objects transported ; 

d. due to the non-observance by the shipper of the merchandise or 
baggage of the special conditions established for transport or of the rules 
forbidding the transport of one or another class of goods; 

e. due to the transport of the merchandise or baggage without re- 
quired packing or with inadequate packing; 

due to the natural shrinkage of the volume of merchandise within 

the normal limits, established by the Chief Administration of the Civil Air 
Fleet, in conjunction with the interested departments; 
g. due to the death or illness of animals transported. 


57. If a civil aircraft is not operated by the owner himself, liability 
for damage caused rests jointly and severally upon the owner and the in- 
stitution, organization or person operating the aircraft. 


58. The air transport operator is liable to the People’s Commissariat 
for Communications for the loss or damage of mailed parcels within the 
limits of the responsibility of the latter toward the shipper. 


59. All disputes concerning the contract of transportation lies within 
the jurisdiction of the People’s Courts. 

A statement of claim must be filed against the air transport operator 
before any action may be brought. This statement of claim, which is based 
on the transport contract, shall be addressed to the operations office of the 
airline by which the carriage was made, and if the carriage was effected by 
more than one line, then to the administration office of the initial or 
terminal carrier, according to the choice of the claimant. After this state- 
ment of claim has been made to one of these lines, the institution of an 
action against any other will not be permitted. 

Action may be brought when the claim has been refused or where a 
reply has not been received within a period of two months from the day 
when the claim was made. 


60. Claims and actions which are not based on a transport contract 
shall be instituted before the competent tribunals at the place of residence 
of the defendant or the agencies of arbitration of the Union. 


61. Actions in pursuit of a claim‘ are barred as follows: 

a. those based on a transport contract—after 6 months; 

b. those based on other grounds—according to the general rules con- 
cerning the statute of limitations.5 


62. The statute of limitations® is calculated as follows: 


a. for damage claims for the damage to or partial loss of baggage or 
merchandise—from the day of delivery of the baggage or merchandise; 








4. Statements of claims and actions. 

5. Actions in pursuit of a claim which are based on a mixed air and 
rail transport contract or air and water contract, are barred at the end of 
one year. 

6. Art. 61. 
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b. for claims concerning the complete loss of baggage or merchandise 
—from the moment of expiration of the period of delivery; 

c. for any other claim—from the day on which the event giving rise 
to the claim occurred. 

The statute of limitations? is tolled the day the statement of claim is 
presented. If this claim be refused, the periods of time indicated above 
take their course from the day on which notice of the refusal of the 
declaration is given. 


63. In any case not specifically provided for in the present code, the 
liability of the air carrier shall be controlled by the civil codes of the 
federated republics. 


IX. Rules and Regulations Prescribed by the Chief Administration 
of the Civil Air Fleet 


64. The Chief Administration of the Civil Air Fleet shall prescribe 

regulations regarding civil aviation and civil air navigation, as follows: 

(a) regulations concerning the use of the flag of civil aviation and 
civil air navigation in conjunction with the People’s Commis- 
sariat for Military and Naval Affairs and the People’s Commis- 
sariat for Foreign Affairs; 

(b) regulations regarding the keeping of the register for civil aircraft 
of the U. S. S. R. and on the granting of certificates of registra- 
tion; 

(c) regulations concerning identification marks for civil aircraft and 
air markings; 

(d) technical requirements of airworthiness of civil aircraft for flight, 
terms and manner of control tests; 

(e) regulations concerning the membership of the personnel of civil 
aircraft of various types and the functions of the members oi 
the personnel; 

(f) technical and other requirements for establishment, operation and 
registration of airports, airdromes, permanent landing fields and 
points of anchorage; standards and conditions to which the 
ground facilities shall conform; 

(g) regulations for installation and maintenance of light beacons at 
airports, airdromes, permanent landing fields and points of an- 
chorage, as well as for beacons along the airline routes and 
within the limits of a zone of ten kilometers following the said 
routes; 

(h) regulations concerning flares and signals on board; 

(i) regulations concerning installation and operation of radio equip- 
ment on board civil aircraft, and at airports, airdromes, landing 
fields and points of anchorage; as well as radio call signals, in 
conjunction with the People’s Commissariat for Communications ; 

(j) regulations concerning documents on board; 

(k) regulations concerning the flight of civil aircraft and to assure the 
safety of flight; 

(1) regulations relative to the carriage of passengers, baggage, mer- 
chandise and parcel post, especially the list of articles which are 
not permitted to be transported or which may be transported 
under special conditions; 

(m) regulations pertaining to tariffs for carriage of passengers, bag- 
gage and merchandise, in conjunction with the People’s Com- 
missariat for Finance of the U. S. S. R..; and tariffs for the 
carriage of mail, in conjunction with the People’s Commissariat 
for Communications ; 








7. Ibid, 
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(n) regulations concerning a schedule of fees for technical services 
relative to examination of pilots, tests of airworthiness of civil 
aircraft for flight, and the registration of civil aircraft, airports, 
airdromes and permanent landing fields, in conjunction with the 
People’s Commissariat for Finance of the U. S. S. R.; 

(o) regulations concerning technical assistance to foreign civil aircraft; 


(p) regulations concerning the presentation and examination of claims, 
arising from the transport contract; 

(q) regulations concerning liability in case of aircraft collision; 

(r) regulations concerning the statistics and records of civil aviation 
and civil air navigation, in conjunction with the Central Admin- 
istratio of Economic and Social Statistics of the Union Planning 
Commission of the U. S. S. R. 


65. The Chief Administration of the Civil Air Fleet may prescribe 
regulations concerning; 

(a) the safeguarding of order and security in the domain of civil 
aviation and civil air navigation; 

(b) security for goods in aerial transport and of goods of institutions 
and organizations which use aviation and civil air navigation for 
special purposes; 

(c) combatting illegal usage of civil aviation and civil air navigation; 

(d) sanitary requirements and protection against fire. 

_Relative to special aviation, regulations pertaining to the same subjects, 
which are necessary in the particular instances of each kind of aviation, 
may be prescribed equally by the departments and organizations jointly in- 
terested with the Chief Administration of the Civil Air Fleet. 


66. The maximum limit of fines levied for the breaking of any 
regulation must be indicated in said regulation and must not exceed 100 
rubles. 


50% of the fines levied shall be used for the bettering of social and 
economic conditions of persons employed in the Civil Air Fleet. 


67. The appeal from, and the levying of, fines shall be carried out in 
conformity with the procedure established by the laws of the federated 
republics for the imposition of administrative penalties. 


68. All rules and regulations published by the Chief Administration 
of the Civil Air Fleet shall be published in its official organ. 


ANNEX TO THE AIR CODE OF THE U. S. S. R. 


Description of the Flag of Civil Aviation and of Civil Air Navigation 
of the U. S..S. Ke: 


Red (or vermilion) rectangular flag, dimensions: 150 x 75 centimeters. 
In the middle of the rectangle is a’ sky-blue isosceles triangle with its base 
near the staff, and with dimensions of 40 centimeters wide and 85 centi- 
meters high. 

At the top of the rectangle, at a distance of 10 centimeters from the 
staff, and 2 centimeters from the edge, is a gold five-pointed star with a 
diameter of 8 centimeters. 

On the sky-blue triangle, at a distance of 5 centimeters from the staff, 
below a gold sickle and hammer is reproduced the emblem of aviation: 
silver wings. The length of the wingspread is 35 centimeters. The 
diameter of the sickle and hammer is 15 centimeters. 
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U. S. S. R. CUSTOMS REGULATIONS. FOR AIR TRAFFIC* 


The customs regulations for air traffic in Soviet Russia are a part of 
the comprehensive Customs Code of U. S. S. R., which became effective on 
March 4, 1929. 

The compilers of “The Customs Code of U. S. S. R.,”! I. V. Arvatov 
and T. A. Velichov, properly devoted a separate —. ne air traffic regu- 
lations. This, it is submitted, indicates the growing importance of com- 
mercial aviation in Russia, and undertakes to make the aviation regula- 
tions a separate division of transportation law. 

These regulations are enforced by the People’s Commissariat of For- 
eign and Domestic Trade through its subordinate instrumentality, the 
General Customs Administration, which in turn supervises the operations 
of the individual customs offices. These airport customs offices are similar 
to other customs offices in their functions, including the inspection, re- 
striction, etc., of persons and goods. Their decisions and orders are re- 
viewable by the General Customs Administration and the Customs Tariff 
Commission, respectively. 





U. S. S. R. Customs Code:? 


71. Aircraft must land for customs inspection at airports designated 
for that purpose. 


72. Inspection and other customs operations are conducted in accord- 
ance with rules created by the People’s Commissariat of Domestic 
and Foreign Trade by agreement with R. V. S.3 of U. S. S. R., the 
People’s Commissariat of ‘War and Naval Affairs, the Commis- 
sariat of Post and Telegraph, and the Commissariat of Trans- 
portation. 


Customs Regulations for Air Traffic (Effective March 4, 1929): 


1. Customs inspection . aircraft is conducted at airports designated 
by Narcomtorg of U. S. S. R. by agreement with Revvoensoviet4 of U. S. 
S. R. Flights from border lines to customs airports must follow a specified 
route. 


2. Upon landing, pilots must present to customs officials passenger 
lists, baggage lists, freight lists with bills of lading and import permits 
attached ; also list of mail parcels, together with a declaration in three 
copies. 


3. Inspection and taxation of import or export freight, mail and pas- 
senger baggage are conducted under a general plan. 


4. If freight is consigned for inland airports, inspection and taxation 
will be conducted by customs officials at ports of landing. If an aircraft 
makes a landing in a series of landings, freight will be sealed by customs 
inspectors at the last airport of call, seals to be broken by inspectors at 
the airport of destination, Diplomatic documents and passenger baggage 
will not be sealed. 





*Introduction and translation following, by Albert Fisk, associated with 
the firm of Mack, Wikoff & Ross, of Chicago. 

1. Published by Narcomtorg, 1929. 

2. U. S. S. R. Customs Code, Part 2, Chapter V, Sections 71 and 72, at 
pages 74 and 765. 
3. Revolutionary War Soviet. 
4. Ibid. 
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5. Export freight, also diplomatic and passenger articles destined for 
foreign countries must be sealed until inspected at the airport from which 
the flight abroad is to be made. 


6. At the last airport of call enroute abroad the customs inspectors 
will check the export freight against declarations and documents attached 
to parcels, seals will be broken, and shipment permitted to proceed abroad. 


7. In cases of forced landings at places where there are no customs 
officials, while enroute to an inland airport from border lines, the pilot 
must communicate with the nearest soviet official for the purpose of report- 
ing the time, place, and reason for landing. Freight may not be unloaded 
except in cases of extreme emergency and then customs officials must be 
notified so that inspection and forwarding of freight can be arranged. 


AVIATION RELATIONS BETWEEN THE UNITED STATES AND 
THE NETHERLANDS* 


With a note dated March 29, 1933, the Minister of the Netherlands 
transmitted to the Department of State a copy of a decree of the Ministry 
of Public Works of the Netherlands dated February 23, 1933, providing 
that until such time as the air navigation arrangement concluded between 
the United States and the Netherlands on November 16, 1932,1 may become 
effective, American registered aircraft may enter the Netherlands, but not 
Netherland possessions, in accordance with the following stipulations: 


“T. Without prejudice to the provisions of Article 11 of the Air Naviga- 
tion Act, exemption is granted from the prohibition clauses contained 
in Articles 6 and 15 of the Air Navigation Act, on behalf of aircraft 
registered in the Air Navigation Register of the United States of 
America, provided they are not transport aeroplanes,2 and provided 
the following conditions are complied with: 
“1, The planes must bear the registration marks that are allotted 
by the competent authority in the United States of America, as well 
as all other marks that are required by the air navigation legislation 
of that country. 
“2. The planes must be provided with valid certificates of registra- 
tion and airworthiness issued or declared to be valid by the United 
States of America and they must carry aircraft, engine, and journey 
log books. 
“3. The pilots must be provided with valid certificates of com- 
petence, issued or declared valid by the United States of America. 


“4. The other members of the crews of aircraft must have docu- 
ments in their possession showing their duties on board, their 
calling, identity and nationality. In so far as they do work on 
board for which a special license is required in the United States 
of America they must be provided with licenses issued or declared 
to be valid by the competent authorities there. 

“5. No installation for the transmission of wireless reports of any 
nature whatsoever shall be carried without special permission issued 





*Furnished through the courtesy of Mr. Stephen Latchford, Technical 
Assistant, Treaty Division, Department of State, Washington, D. C. 

1. For text of the arrangement, see 4 JouRNAL oF AIR Law 257. Article 
16 provides that the arrangement shall become operative 30 days from the 
day when the ratification thereof by the Queen of the Netherlands shall be 
notified to the Government of the United States. Such notification has not 
yet been made to this Government. 

2. The Netherland authorities have informed the American Legation at 
the Hague that the term “transport aeroplanes” shall be understood to mean 
aircraft engaged in the commercial transportation of goods or persons, 
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by the competent authorities in the United States of America. Such 
installations may only be used by members of the crews who are 
provided with a special license issued for that purpose by the com- 
petent authorities in the United States of America. 


“II. This decree comes into effect on the date of its signature. It 
shall lapse on the date when the Air Navigation Agreement mentioned 
at the beginning hereof shall come into force.” 

The operators of American aircraft are, however, expected to comply 
with the requirements as to entry and clearance in force in the Netherlands 
and with the air-navigation regulations in force in that country. 

Under date of May 6, 1933, the Minister of the Netherlands was in- 
formed by the Department of State that until such time as the air naviga- 
tion arrangement concluded between the United States and the Netherlands 
may become effective, aircraft registered in the Netherlands will be per- 
mitted to enter continental United States under conditions corresponding 
to those applying to the entrance of American aircraft into the Netherlands 
during this period. 

As many pleasure or touring flights by American registered aircraft 
are being made in foreign countries, an agreement between the United 
States and a foreign country defining the conditions under which flights by 
civil aircraft of the one country may be made in the other is a help to 
the American aviators and facilitates the making of the flights. Such 
agreements do away with the delays incident to the formalities which must 
otherwise be observed in obtaining in each case through diplomatic chan- 
nels special permission for the flight. 


INTERNATIONAL CHAMBER OF COMMERCE 


The International Chamber of Commerce held its Seventh Biennial 
Congress in Vienna from May 29 to June 3. A group session of the Air 
Transport Committee had on its agenda the following topics under the 
subject of Air Transportation: (1) Barriers to Traffic; (2) Recent Air 
Law Development; (3) Extension and Speeding up of Air Mail. A report 
of the proceedings will be given in the next issue of the JourNAt. 


THE SECOND INTERNATIONAL CONGRESS OF SANITARY 
AVIATION 


The Second International Congress of Sanitary Aviation was held from 
the Ist to the Sth of June, 1933, at Madrid, under the high patronage of His 
Excellency, the President of the Spanish Republic. 

The Spanish Government invited all foreign governments, of which a 
great number announced their intention to send delegates. The Congress 
invited all persons to participate who are anxious to encourage the de- 
velopment of a means of transportation capable of rendering such vital 
service in case of accidents, public calamities, or internal disturbances, in 
those localities which do not have extensive sanitary service or well de- 
veloped and quick means of communication, such as in the Colonies or in 
the field. 
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The Congress considered the following questions: 


1. The arfangement of ambulance planes. 
Reporters: Spain, France and Germany. 
2. The security, in all its forms, of ambulance planes. 
Reporters: Spain, Italy and Sweden. 
3. Medico-Surgical contra-indications of transportation in ambulance 
planes. 
Reporters: Spain, Great Britain and Poland. 


Each report was edited by a doctor and an aviator. 

Several designers and builders of airplanes announced the arrival in 
Madrid of the latest models of their ambulance planes to be exhibited to the 
delegates of the Congress at the airport of Barajas. 

A great deal of interest was shown in these questions which were dis- 
cussed and the work of the Congress will constitute a valuable aid to the 
progress of sanitary aviation. 
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1 CarL ZOLLMANN 


Department Editors........ ieee awe Greorce W. BALL 


CARRIERS—CARRIAGE OF Goops By AIR—EFFECT OF SPECIAL CoNTRACT— 
WARRANTY OF EguipMENT.—[England] Coming at a time when there is 
so much interest in the development of air express, the very recent case of 
«Islan v. Imperial Airways, Ltd.,1 is of considerable importance. It gives 
rise to a question which had almost been relegated to the realm of settled 
disputes, due to the apparent similarity to the carriage of passengers by 
air, wherein the majority of writers and judicial opinions held airlines 
to be common carriers and to owe the highest degree of care to passengers. 
There is, of course, great likelihood that the courts of this country will 
extend the doctrine to cover air express shipments and to hold the air 
carrier liable as an insurer, However, the present case throws some doubt 
upon the reasoning by which such a result might be reached. We are not 
concerned here with a discussion of the general question, since it will 
be covered in detail in a later article to appear in this JouRNAL on the 
subject of air express contracts and liability. Consequently, the present 
statement will be confined strictly to an explanation of the case as re- 
ported and a few details of arguments presented by commentators. 

The plaintiff’s agent, the Mesopotamia Persia Corporation, Ltd., de- 
livered a box containing two bars of gold and 513 Turkish liras to the de- 
fendant airline in Baghdad for carriage from there to London. The journey 
was to be made by a land plane from Baghdad to Tiberias, and by a sea- 
plane from Tiberias to Brindisi. From Brindisi to Paris the carriage was to 
be by railroad and on to London by another land plane. The terms of the 
contract were contained in a consignment note which was signed by the 
plaintiff's agent and by the field representative of the airline. Among the 
conditions stated on the back of the note was one in which the carrier 
reserved the right to refuse any goods for carriage and stated that it was 
not to be deemed a common carrier. Condition 9, upon which the rights 
in the case hinge, proceeded as follows: 


“The air traffic companies, their employees and the undertakings which 
the air traffic companies employ in the performance of their obligations ac- 
cept freight for carriage only at the risk of the senders or their authorized 
agents. No responsibility is accepted for loss,2 damage or delay caused 
directly or indirectly during the conveyance by aeroplane or otherwise in 
connection therewith. This refers to all obligations of the company either 
in respect of carriage, storage, or any other operations in connection with 
the goods.” 

A special and high rate was charged for the carriage of bullion, with 
no special compartment or place of safe-keeping aboard planes being al- 
lotted for it. 

The defendant failed to deliver the box in London, and no one was able 
to determine what had become of it. However, it had apparently been 





1. Decided by MacKinnon, J., King’s Bench Division, on April 11, 
Goss reported in 4 Times Law Rep. 415. Case commented on in: The Lon- 
don Times, April 11, 12, 1933; 175 Law Times 306, 378, April 22 and May 20, 
1933 ; abe ns onan Journal 273, 337, April 22 and May 13, 1933. 
cs ours. 
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stolen. The airline disclaimed liability and the plaintiff brought suit to re- 
cover £4425, 1ls., the value of the shipment. 


Trial was had on the following preliminary issues: 

“Whether the defendants were relieved from liability by the terms of 
the contract of carriage, assuming (a) that the Satyrus had not a com- 
partment suitable for the carriage of bullion and reasonably fit to resist 
thieves; (b) that the goods were lost by reason of the lack of such a com- 
partment; and (or) (c) that the goods were lost by reason of the negligence 
in or about their carriage or custody of some servants or agents of the 
defendants.” 

The plaintiff’s first contention was that defendants were common car- 
riers and were liable as such. As evidence of such status, advertisements 
issued by the defendants inviting the public to send goods by air were 
exhibited. The defense answered that air transportation was in its in- 
fancy and that it was not justifiable to apply old rules to it.¢ The court 
said it saw no reason why an air carrier of goods should not be subject 
to the liabilities of a common carrier, but that since both parties had agreed 
to the stipulations in the consignment note, the question was not subject to 
determination. The Law Times’ comments by citing the arguments in a 
recent book by Eric G. M. Fletcher.* It points out that strictly analogically 
an air carrier might be liable as an insurer, but that there is no precedent 
for applying this status. Also it indicates that the tendency is to limit 
the class of common carriers. Thirdly, it calls attention to the important 
consideration that custom has not established common carriage by air, 
inasmuch as practically all air shipments have been carried under special 
contracts. Fourthly, it argues that there is no reason why air carriers 
should be answerable for loss or damages other than by negligence since 
the argument from the remedy over is obsolete, the possibility of fraud or 
collusion with thieves is not logically applicable to cases of damages as 
distinct from loss, and the public policy theory has no force in cases of 
air carriers. The comment concludes, fifthly, that on purely historical 
grounds it is debatable whether any other than a carrier by land can be a 
common carrier. 

The plaintiff further contended that it was impliedly warranted that a 
special theft-proof compartment would be made available in the planes for 
carrying bullion in consideration of the special high rate charged, and al- 
leged that the seaplane, Satyrus, did not contain such a compartment.’ 
The defendant argued that it would be impracticable due to weight and 
design considerations to provide airplanes with such compartments.® The 





3. Authorities cited by plaintiff: Carver on Carriage by Sea, 7th Ed., 
Socsien 4; Gisborne v. Hurst, 1 Salk. 249; Liver Alkali, etc. v. Johnson, L. R. 
9 338; Consolidated. Tea, etc. Vv, Oliver's 4 a (1910) 2 K. B. 395; Bel- 
ion “Ropework Co. v. Bushell’ (1918) 1K. B. 210. 

4. Authorities cited by defendants: Great Northern Retwon Vv B. P. 
Pqaapert Co. (1922) 2 K. B. 742, 767; Scrutton on Charterparties, isin Ed., 
p. 


33. 

5. Vol. 175, page 306, Apr. 22, 1933. 

6. The Carriers’ Liability (London: Stevens & Sons, 1933). 

7. Authorities cited 3 plaintiff: Steel v. The State Line, 3 App. Cas. 72; 
The by = ggg '- P. D. 103; The Maori King ig? 2 Q. B. 550; Queensland 
Natl. Bank v. P. & O. Steamship Co. (1898) 1Q. a’ The West Cock (1911) 
P. 208; zeerheet v. Midland Railway, L. R. 4 QB 379; Francis v. Cockrell, 
is > 5 Q. 501; Searle v. Laverick, L. R. 9 Q. B. “422; Hyman v. Nye, 3 

685. ~~ thie effect of “at owner's risk” in condition 9, the Vorlarehive 

(i908) p. 339, at page 347, was cited. 
8. Authorities cited ‘by defendants: It was argued that the case of 
Queensland Natl. Bank v. P. € O. Steamship Co., cit. note 7, cited by the ag 
tiff was really more favorable to the defense. in The West Cock, cit. note 7; 
| lt v. Midland Railway, cit note 7: and Gibson v. Small, 4 H. of L. 
Cas. 396, the courts warned against extending the old common law warranties 
to new circumstances. 
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court again sustained the defendant holding that the implied undertaking 
was to exercise reasonable care and skill to make the airplane safe for 
carrying plaintiff's goods, but not to provide a bullion room. 

As far as international air express carriage in England is concerned, 
the opinion of the court is of little practical effect since the Warsaw Con- 
vention on Carriage of Goods by Air became effective in England on May 
15th after this case arose. The following provisions of that Convention 
would likely have applied: 


“Art. 18 (1)—The carrier is liable for damage sustained in the event of 
the destruction or loss of, or damage to, any registered luggage or any goods, 
if the occurrence which ‘caused the damage so sustained took place during 
the — by air.’ 

“Art. 20 (1)—The carrier is not liable if he proves that he and his 
agents have taken all necessary measures to avoid the damage or that it 
was impossible for him or them to take such measures.” 


A comment in the Solicitors’ Journal® questions whether the word “neces- 
sary” in Article 20 (1) means absolutely all precautions must be taken or 
only reasonable ones. We quote its conclusions: 

“Had it been necessary to consider this question in Aslan v. Imperial 
Airways, Lid., it seems not unlikely that the findings of the court would 
have been somewhat as follows: (1) where bullion is to be carried, the 
provision of a proper bullion compartment is a necessary measure to assure 
its safe carriage; (2) there is no inherent impossibility in fitting an aircraft 
with a proper bullion room; but (3) having regard to the limited’ space 
available, and the necessity for avoiding undue weight, an aircraft cannot 
reasonably be expected to be equipped with a proper bullion room. On 
such findings would the carrier, under the Convention, escape liability for 
loss of the bullion? It is clear that Article 20 of the Convention casts the 
onus of proof on him; it is equally clear that this article, being for his 
benefit, must be construed strictly against him. If it is so construed, it is 
difficult to see how the carrier could escape. Yet such a result could not 
be other than surprising, seeing that it would amount to no less than im- 
posing a liability on a man found by the court to have acted reasonably.” 

The third point urged by the plaintiff was that the phrase in the con- 
signment note, condition 9, “No responsibility is accepted for loss, etc.,” 
did not include negligence since it was not specifically mentioned.1° How- 
ever, the court held that since the contract took away consideration of the 
question of common carriage, it must be decided purely on the basis of a 
bailment for reward. This being so, the general term “loss” included 
negligence, thus altogether precluding the plaintiff from recovery.1! 

Frank E. Quinonry. 





9. Vol. 77, page 348, May 20, 1933. 
10. Authorities cited by plaintiff: See~en v. Angier (1891) 1 Q. B. 
a ‘es v. Union Lighterage ase 1 K. B. 412; Travers v. Cooper (1915) 
1 K. ce Rutter v. Palmer (1922) 2 K. B. 87; Elderlie v. Borthwick (1905) 


Authorities cited by defendants: Turner v. Civil ae a a fp. 
(1926) 1 K. B. 50, 57-58; Fagan v. Green & Edwards (1926) K. 102 
Calico Printers, etc. V. Barclays Bank, 36 Com. Cas, 197, 206. 

11. There being an implied warranty to carry the goods safely, the 
defendants were subject to liability for negligence if they did not use reason- 
able care and skill. However, the court considered that condition 9 relieved 
them of this eo go gee It was shown that one stream of authorities 
concerning ships did not age a general exemption clause to exclude neg- 
ligence. But other authorities, dealing mainly with railroads, took a different 


view. The two streams met in Travers v. Cooper, cit. note 10, and the effect 
was summed up in Calico Printer’s, etc. v. Barclay Bank, cit. note 10. 
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COMMENTS 


Arrports—AvuTHority oF City To Enrorce Fiyinc REGULATION BEYOND 
Its CorporATE Limits.—[Tenn.] The city of Chattanooga owns and oper- 
ates a municipal airport on land acquired for that purpose located something 
more than two miles beyond its corporate limits. By Chapter 2 of the 
Private Acts of 1929, the city was expressly authorized to acquire, establish, 
and operate an airport, either within, or without, its corporate limits. The 
city Charter also provides: “The Board of Commissioners shall have power 
by ordinance within the city to provide for enclosing, improving and regu- 
lating all public grounds belonging to the city in or out of the corporate 
limits.” Silverman operated his airplane at and over this airport in viola- 
tion of an ordinance regulating the operation of aircraft, and appealed from 
a judgment against him on the ground that the city was without power to 
punish for this violation of its ordinance, because it was without jurisdiction 
of this territory lying beyond the charter limits of the city, even though 
owned and operated as an airport by the municipality. Held, the city char- 
ter expressly conferring upon the city the power by ordinance of “regu- 
lating all public grounds belonging to the city, in or out of the corporate 
limits,’ embraces the power to enforce a violation of these regulations in 
ordinance form. Silverman v. City of Chattanooga, 57 S. W. (2d) 554 
(Tennessee). 

A municipal airport is necessarily governed by municipal corporation 
law in its establishment, acquisition, and operation. As such it is well 
settled that a municipal corporation possesses and can exercise only such 
powers as are granted in express terms, those necessarily implied or in- 
cident to the powers expressly granted, and those essential to the declared 
objects and purposes of the corporation.1 So, the authority of municipal 
corporations to exercise powers beyond their territorial limits must be de- 
rived from some statute expressly, or by necessary implication.? 

Ex necessitate, a limited police power may be granted to municipalities 
over a small section of country surrounding their boundaries for their 
protection against nuisances and to safeguard the health of the people re- 
siding in them.3 It is significant, however, that while the extraterritorial 
effect of a city ordinance depends upon legislative authority conferred, yet 
the language of the charter here expressly conferred the power exercised. 
The result is further fortified by two subsequent statutes apparently not 
appearing or relied upon anywhere in the opinion in the instant case. It 
is conjectural, therefore, whether either were invoked. Thus, municipalities 
operating airports without their geographical limits were specifically granted 





de —— v. Madison, 111 Wis. 413 (1901) 

2. Argenta v. Keath, 130 Ark. 334 (1919) ; Childs v. City of Columbia, 
$7 &.. ¢. 566 (1911). 

3. In re Blois, 179 Cal. 291 (1918). 
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the same police powers over such airports as they may be authorized to 
exercise within the geographical limits of such subdivision,4 and all muni- 
cipal corporations were empowered, for corporate purposes, to hold real 
estate beyond their limits.5 

Apart from statute, the question of the power of a municipality to 
impose police regulations beyond its corporate limits seems at best a con- 
troverted one. It is difficult to conceive a more evident case of bare ne- 
cessity and the exercise of the police power more clearly authorized than on 
the facts herein. It is submitted that in the instant case of a city owning 
an airport two miles beyond corporate limits, it must of bare necessity, 
if not expressly, have jurisdiction thereof. However, despite this considera- 
tion, seemingly, in the absence of enabling legislation, the city could not so 
extend its jurisdiction. 

Many states have passed laws authorizing municipalities to acquire, 
establish, maintain, and operate airports within or without the city limits, 
and some of them have extended the police power of the city to the 
airports and their immediate surroundings. An analysis of the cases touch- 
ing the question of the right and power of municipalities to establish and 
maintain airports has indicated a manifestation of airports being classified 
as public harbors in the nature of public utilities.~ Thus, Hile v. City of 
Cleveland,’ was the first of a line of decisions holding that an airport is a 
proper city purpose and public enterprise; followed by other decisions of 
like effect.?7 Subsequently, an airport has been conveniently placed in the 
category of a public utility.8 So, too, the airport was held properly in- 
cluded within park purposes.2 In other instances, the municipality was 
designated as acting in a proprietary capacity.1° 

Statutes authorizing airports are of great practical importance, furnish- 
ing as they do, a great stimulus to aviation activities. Because of the 
unanimity of the decisions of the courts of the various states, there is prob- 
ably sufficient precedent to conclude that the constitutionality of state airport 
enabling acts is fairly well established. Particularly emphatic today is the 
statement that aviation is no longer an experiment.1! 

The greater problem in all these cases involving municipal airports and 
the municipalities’ extraterritorial jurisdiction over airports without the 
boundaries of the city is that of aviation in general. Thus the airport is to 
air transportation what harbors and docks and stations and yards are to 





4. Tenn. Public Acts 1931, Ch. 74, Sec. 9. 

5. Tenn. Code 1932, Sec. 33 4. 

6. 26 Ohio App. 138, 160 N. E. 24, 1928 U. S. Av. 7 327 (1927). 

7. Hesse v. Rath, 224 App. Div. "344, 1928 U. S. Av. R. 315, Affm. 1929 
U. S. Av. R. 10 (New York, 1928); Doughty Vv. Mn and City Council of 
Baltimore, 155 Md. 125, 141 ‘Atl. 499, 1928 U. S. Av. R. 318 (1928) ; Dysart v. 
St. Louis, 11 S. W. (2d) 1045, 1929 U. S. Av. R. 15 (Mo. 1928); Ennis v. Kansas 
City, 11 S. W. (2d) 10465, 1929 U. S. Av. R. 24 (Mo. 1928) ; McClintock v. 
Roseburg, 273 Pac. . 1929 U. S. Av. R. 7 (Ore. 1929), comment I Air Law 
Rev. 143; Wentz v. City of a eee I 151 Atl. 883 (Pa. 1930); Spokane 
v. Williams, 288 Pac. 258, 1930 U. S. R. 71 (Wash. 1930), note 2 JouRNAL 
or AiR Law 94; Walla Walla v. BT al 289 Pac. 61, 1930 U. S. Av. R. 79 
(Wash, 1930) 

8. City - Lincoln v. Johnson, 220 N. W. 273, 1929 U. S. Av. R. 12 (Neb. 
1928) ; Chandler v. Jackson et al., 167 N. E. 396, 1930 U. S. Av. R. 69 (Ohio 
1929) ; State v. Abele, 1190 S. 210, comment 18 Natl. Mun. Rev. 641. 

9. City of Wichita v. Clapp, 125 Kans. 100, 1928 U. S. Av. R. 8 (1928); 
Schmoldt v. Oklahoma City, 1930 U. S. Av. R. 195, note 1 Air Law Rev. 481; 
Ruth v. Oklahoma City, 287 Pac. 119, 1931 A . se R. 242 (Okla. 1930). 

10. Coleman v. City of Oakland, 1 1931 U. S. . R. 61 (1930); Mollencop 

(1 


v. Salem, 1932 U. S. a R. 22 
11. Carl Zollmann, “Airports,” 13 “Mara. Law Rev. 97. 
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marine and rail transportation. Airports have been well termed “harbors 
on the ocean of the air,” and as Justice Cardozo said: “Aviation is today 
an established method of transportation. The future, even the near future 
will make it still more general. The city that is without the foresight to 
build the ports for the new traffic may soon be left behind in the race of 
competition.”22 

Davin AXELROD. 


NEGLIGENCE—CoMMoNn CarrIERS—ReEs Ipsa Loguirur—[California] One 
of the most interesting and carefully reasoned opinions of a court of last 
resort on the applicability of the doctrine of res ipsa loquitur to aviation 
is the California case of Smith v. O’Domnnell.1 The case arose out of the 
following facts: The defendant O’Donnell was engaged in the business of 
carrying passengers for hire, on sight-seeing trips, from the Long Beach 
Municipal Airport up and down the road along the ocean. He pursued no 
fixed schedule of flights nor had any established termini other than the 
airport. The plaintiff was invited by the defendant to take a free ride. The 
evidence showed, however, that the defendant desired to incur the plain- 
tiff’s favor and thereby obtain business from him for his, defendant’s, ma- 
chine shop. In landing, and when at an altitude of about 50 feet, the de- 
fendant’s plane descended upon and collided with a plane under the control 
of one Ebrite, who was at that time engaged in instructing a student pilot 
how to land a plane. Both planes crashed to earth, and the plaintiff received 
severe injuries. 

The trial court gave four instructions to the jury, all based upon the 
proposition that the defendant was a common carrier and that the doctrine 
of res ipsa loquitur was applicable. The Supreme Court of California held 
that the instructions were proper (but judgment for the plaintiff was re- 
versed on other grounds), 

In reaching its conclusion that the defendant was a common carrier, 
the court referred to and distinguished the cases of North American Ac- 
cident Insurance Co. v. Pitts,2 and Brown v. Pacific Mutual Life Insurance 
Co. of Cal.,3 saying: 

“He [the pilot, Lieut. Whitted, in North American Accident Ins. Co. 


v. Pitts] operated on such days and under such conditions as pleased him 
and did not pretend to make regular schedules. The essential difference 





12. Hesse v. Rath, supra note 7. 


1. 34 Cal. Dec. 6, 12 P. (2d) ats e- 

2. 217 Ala. 102, 104 S. 21, 1928 Av. R. 178 (1926). 

3. 8 KF. (2d) 996, 1928 U. S. - 5. 186 (C. C. A. 5, 1925). See also 
Ziser v. Colonial Western Airways, Inc., N. J. pl ce (Oct. 10, 1932). In 
this decision the court says, in speaking of the common carrier: “As to the 
degree of care required, the trial court certainly did not err unfavorably to 
defendant in leaving the question of common carrier vel non to the jury. The 
regulations on taking of passengers cited by counsel as removing defendant 
from the common carrier class seem to us to be merely proper rules for such 
a carrier to make and enforce, as e. g., no drunken or noisy person to be 
taken, no overloading, no flight if weather bad. A set schedule is no 
essential of common carrying; nor is such a carrier required, when there is no 
set schedule, to operate with half a load. The practice, which the brief asserts 
was followed in some cases, of filling the plane to part capacity and then 
requiring the intending passengers to leave it and make room for a party 
of later arrivals which would fill the plane, might well subject the defendant 
to actions for damages unless stipulated in advance, but of itself would not 
countervail the other conditions marking defendant as a common carrier. We 
— the judge might properly have charged that defendant was a common 
carrier.” 
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between the instant case and the operations of Lieut. Whitted is that here 
the defendant operated a regular place of business for the express purpose 
of carrying those who applied.”4 


The problem of what constitutes a common carrier might well be the 
subject of a separate comment. For the purpose of this discussion, it is 
suggested that the holding of the federal and Alabama courts in Brown v. 
Pacific Mutual Life Ins. Co. of Cal.5 and North American Accident Ins. 


Co. v. Pitts,6 is open to question. Query: Whether by rejecting negroes, 
intoxicated and disorderly persons, a carrier of passengers for hire dis- 


qualifies himself as a common carrier, The distinction between private 
and common carriers is primarily important to this discussion because of 
its effect upon the standard of care exacted of the defendant, It is ele- 
mentary that the highest-duty of care known to the common law is imposed 
upon common carriers and, consequently, when an injury is caused by a 
common carrier, the zone of probable undischarged duty is greater than 
in cases where only ordinary care is required, so the “inference” or “pre- 
sumption” of negligence, which is the mainspring of res ipsa loquitur, is 
most readily raised in common carrier cases.? 

Probably the earliest decision announcing the theory of res ipsa loquitur 
was rendered in 1809 by Lord Mansfield in the case of Christie v. Griggs,® 
in holding that, when a passenger was injured by the overturning of a 
stagecoach, the burden was upon the owner to prove that he had hired a 
good driver, had provided steady horses and a sound coach. Since its 
timely inception, the doctrine has been applied to cases of injuries caused 
by every mode of common carriage developed by man, viz., stagecoaches,® 
steam?9 and electric!! railroads, steamships,1? scenic railroads,13 automo- 





See Kingsley, Comment, 3 JOURNAL oF AiR Law 463 (1932). 
5. 8 F. (2d) 996, 1928 U. S. Av. R. 186 (C. C. A. 5, 1925). 
217 Ala. 102, 104 S. 21, 1928 U. S. Av. R. 178 (1923). 


Housel v. Pacific Electric Ry., 167 Cal. 245, 1389 P. 73 (1914); Terre 
Haute ¢ I. R. R. v. Sheeks, 155 Ind. 74, 56 N. E. 434 (1900); Greunke v. No. 
Am. Airways Co., 201 Wis. 565, 230 N. W. 618, 1930 U. S. Av. R. 126 (1930). 

8. 2 Camp. 79 (1809). 

9. Stokes v. Saltonstall, 13 Pet. 181, 10 L. Ed. 115 (U. S., 1839); Fair- 
child v. California Stage Co., 13 Cal. 599 (1859); Boyce v. California Stage 
Co., 25 Cal. 468 (1864). 

10. = Pac. Co. v. Cavin, 144 F. 348 (75 C. C. A. 350, 1906) ; Nor- 
folk 4 W. Ry. v. Birchett, 252 F. 512, (1918); McCurrie v. So. Pac. Co., 122 
Cal. 5658, Be P. 324 (18 98) ; Bonnequ v. No. Shore R. R., 152 Cal. 406, 93 
P. 106 (1907) ; Roberts v. Sierra R. R., 14 Cai. App. 180, 111 P. 519 (1910) ; 
St. Louis & S. F. R. R. v. Homer, 137 Tll. App. 548 (1907) ; Vandalia R. R. V. 
Darby, 60 Ind. App. 294, 108 N. E. 778 (1915); McNamara v. Boston & M. 
R. 202 Mass. 491, 89 N. E. 131 (1909) ; McManamee V. “- Pac. Ry., 135 
Mo. 440, 37 S. W. 119 (1896) ; Michaels v. N. Y. Central R. R., 30 N. Y. 564 
(1864); Dearden v. San Pedro, etc. R. R. 33 Utah 147, 93 P, 271 (1907); 
Washington- Virginia Ry. Vv. Bouknight, 113 Va. 696, 75 S. EB. 1032 (1912); see, 
also: Cc. L. 184; Wigmore, Evidence (2d ed.), 2509. 

11. Forsythe v. Los Angeles Ry., 149 Cal. 269, 86 P. 509 (1906); Wyatt 
v. Pac. Electric Ry., 156 Cal. 170, 103 P. 892 (1909) ; McGinn v. New Orleans 
R. L. Co., 118 La. 811, 43 So. 450 (1907); Cassady v. Old Colony St. Ry.. 
184 Mass. 156, 68 N. E. 10 (1903); Roscoe v. Metropolitan St. Ry. Co., 202 
=e 576, 101 S. W. 32 (1907); Price v. Metropolitan St, Pigs Co., 220 Mo. 435, 
119 S. W. 932 ett i Plumb v. Richmond Light & R. R. Co., 223 N. ¥. 285, 
185 N. E. 504 (1922 

12. Fowden v. i Coast S. S. Co., 149 Cal. 151, 86 P. 178 (1906). 

18. O’Callaghan v. Dellwood Park Co., 242 Ill. 336, 89 N. E. 1005 (1909) ; 
Sand Springs Park Co. v. Schroeder, 82 Okla. 244, 198 P. 983 (1921); Ten- 
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biles,44 motorcoaches,!5 taxicabs,16 elevators,17 and, finally, the courts of 
New York, Texas and California have indicated that the doctrine will 
be applied to injuries caused to passengers by common carriers of the 
air.18 

However, it has been seriously urged in recent criticisms that the rule 
of res ipsa loquitur should not be applied to cases involving injuries to 
passengers of common carriers by air.19 What, then, will be the answer of 
the law to the challenge of a new era in transportation facilities? Is there 
enough elasticity in legal doctrine to keep apace with science? 

Referring briefly to the historical development of the doctrine of res 
ipsa loquitur, two early English cases adhering to the principle laid down 
by Lord Mansfield, are significant. In the first of these, Byrne v. Boadle,?° 
in 1863, the plaintiff sought to recover for injuries received by him when 
a barrel rolled out of an upper window and fell on him while he was 
walking in the street below, and in the latter, Scott v. London and St. 
Katherine Docks Co.,21 in 1865, the plaintiff was injured by sacks of sugar 
which fell upon him while they were being lowered from defendant’s 
warehouse. In both cases, the English courts followed the rule of res ipsa 
loquitur, although not by name. Lord Erle, in the latter case, put down a 
concise statement which has been often quoted, saying: 


“But where the thing is shown to be under the management of the 
defendant or his servants and the accident is such as, in the ordinary course 
of things, does not happen if those who have the management use proper 
care, it affords reasonable evidence in the absence of explanation by the 
defendants that the accident arose from want of care.’ 


The unfairness of requiring a plaintiff to prove facts (negligent acts) 
about which he knew nothing, no doubt appealed to the English sporting 
sense and the English justices formulated the rule which we now have. 
Thus, it was born of reason and fairness, It was quickly seized upon by 
Anglo-American courts and their reports since these early cases are replete 
with decisions involving an endless variety of factual circumstances in 
which the rule has been applied. If the instrumentality causing the injury 





14. Jacob v. Ivins, 250 F. 431, 162 C. C. A. 501 (1918) ; Bauhofer v. Craw- 
fo. 16 Cal. App. 676, 117 P. 931 (1911); Brown v. Davis, 84 Cal. App. 180, 

P. 877 (1927); Morris v. Morris, 84 Cal. App. 599, 258 P. 616 (1927); 
ioe v. Hollander, 85 Cal. App. 535, 259 P. 958 seeeet Brown v. Des Moines 
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ce 148 Wash. 359, 268 p ‘see (1928); Klein v. Beeten, 169 Wis. 385, 
172 N. W. 786 (1919). 

15. Lawrence v. Pickwick Stages, h.. er App. 494, 229 P. 885 er: 
Mansfield v. Pickwick Stages, 68 Cal. App. 229 P. 890 (1924); Senay v. 
~~ Stages, 82 Cal. App. 226, 255 P. 279 abet): ; Carlson v. Kansas City, C ° 
Cc. &d St. J. Auto Transit Co., 221 Mo. App. 537, 282 S. W. 1037 = Fran- 
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1924) | Dowd v. Atlas Taxicab & Auto Service Co., 187 Cal. 623, 208 PP: 


17. Griffin v. Manice, 166 N. Y. 188, 59 N. E. 925 (1901). 

18. wg v. Curtiss Flying Service, 231 App. Div. 867, 247 N. Y. S. 261 
1931 ‘. Lg 227 (1930); Cf.: lish v. Miller, 43 S. W. (24) 642, 1932 

s. Rn 168 oo Civ. ‘App. 193: ); Smith v. "O'Donnell, 84 Cal. Dec. 6, 
12 P. {34) 933 (1932). 

19. Consult: Comment, “Negligence—Res Ipsa Loquitur,” 3 JoURNAL OF 
Air Law 662 (1932); Davis, Aeronautical Law (1930 Ed.) 292; Allen, ‘“‘Trans- 
portation by Air and the Doctrine of Res Ipsa Loquitur,” 16 Am. Bar Assn. 
Jour. 455 (1930); Gueerneet, “The 7 of Res Ipsa Loquitur as Applied 
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is exclusively controlled by the defendant and if, in the exercise of due 
care, accidents of a particular nature do not usually occur from ordinary 
operation and user, then it is said by the courts, for the purpose of re- 
quiring the defendant to go forward with the evidence and make explana- 
tion, that a “presumption” or “inference” of negligence is raised.22 Proof 
of the mere happening of an accident does not of itself constitute a prima 
facie case of negligence,? but there must be attendant circumstances from 
which a want of due care may be inferred?4 or facts from which the court 
may take judicial notice that unless negligence had been present in some form 
the injury would not have occurred.25 It is obvious that the last statements 
are simply two ways of announcing the same legal principle. The diversi- 
fied sets of facts, in addition to those already mentioned in which the 
rule has been invoked by a plaintiff to recover for injuries sustained, in- 
clude cases where a brick fell from an archway,?¢ where electric wires 
fell in an alleyway,27 and across a fence,28 where a boiler exploded,2® where 
an awning fell,3° where burns were caused by the taking of an X-ray,®! 
where a high school student was injured by an exploding test-tube,3? where 
a pedestrian was struck by a skidding automobile,33 where an automobile 
started from an unknown cause,’4 where gas escaped,35 where one attend- 
ing a theatre slipped and fell on stairway carpet,3¢ where a seat in a theatre 
collapsed,3?7 where the bucket of a concrete mixer dropped,’8 where drain 
pipes on a building fell,3® and where the wall of a building collapsed.*° 
In fact, the doctrine has been extended to include almost any accident 
where the instrumentality is in the control of the defendant and where 
the surrounding circumstances will permit a reasonable inference that there 
has been negligence, and from an analysis of the cases it would seem that 
wherever the accident is of an extraordinary character, the inference of 
negligence is raised. 

It is true that the great majority of courts say that res ipsa loquitur 


22. Wigmore, Evidence (2nd ed.), p. 2509. 

23. Madden v. Occidental, etc., S. S. Co., 86 Cal. 445, 25 P. 5 (1890); 
foo v. Main St., etc., Co., 91 Cal. 48, 27 P. 590 (1891) ; O’Connor v. 

Mennie, 169 Cal. 217, 146 P. 674 (1915); Benedict Vv. Potts, 88 Ma. + 40 A. 
1068 (1898); Cassady v. Old Colony St. Ry. Co., 184 Mass. 156, 68 N. BE. 10 
(1903); Ash. v. Childs Dining Hall Co., 231 Mass. 86, 120 N. E. by (1918) ; : 
Pointer v. Mounten Ry. Constr. Co., 269 Mo. 104, 189 S. W. 805 (1917). 

24. O’Connor v. Mennie, supra note 18; McNamara v. Boston ¢€ M. i, 
Co., 207 Mass. 491, 89 N. E. 181 (1909); De Yoe v. Seattle Electric Co., 53 
Wash. 588, 102 P. 446 (1909); Hoofman v. City of Seattle, 122 Wash. 379, 
210 P. 783 (1922). 

25. Russell v. St. Louis etc. R. Co., 245 S. W. 590 (1922). 

26. Chenall v. Palmer Brick Co., 117 Ga. 106, 43 S. E. 443 (1902). 

27. Gannon v. Laclede Gas Light Co., 145 Mo. 502, 41 S. W. 1094 (1898). 
Humphrey v. Twin State Gas ¢ Elec. Co., 100 Vt. 414, 1389 A. 440 





9. Kleinman v. Banner Laundry Co., 150 Minn. 515, 186 N. W. 
(1921) ; Beall v. Seattle, 28 Wash. 593, 69 P. 12, 92 Am. St. Rep. 892 Wro0at 
0. Waller v. Ross, 100 Minn. 7, 110 N. W. 252, 10 Ann. Cas. 715, 117 
Am. = Rep. 661 (1907). 
Sweeney v. Erving, 228 U. S. 233 (1912); Ragin v. Zimmerman, 206 
Cal. 738, 276 P. 107 (1929); Jones v. Tri-State Tel. ¢€ Tel. Co., 118 Minn. 217, 
136 N. W. 741 (1912) ; Holt v. Ten Broeck, 134 Minn. 458, 159 N. W. 1073 


(1916). 
32. Damgaard v. Oakland High School, 212 Cal. 316, 298 P. Pi (4981). 
33. Seney v. Pickwick Stages, 82 Cal. ‘App. 226, 255 P. 279 5% 

34. Cleveland Ice Cream Co. v. Call, 28 Ohio App. 521, 16 

(1928); Wallace v. Keystone Automobile Co., 239 Pa. 110, 86 A. 7699 (i913). 
35. Wright v. So. Counties Gas Co., 102 Cal. App. 656, 283 P. 823 (1929). 
36. Sharpless v. Pantages, 178 Cal. 122, 172 P. 384 (1918). 
37. For v. Bronx Amusement Co., 9 Ohio App. 426 (1918). 
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39. Michener v. Hutton, 203 Cal. 604, 265 P. ae (1928). 

(1900). Waterhouse v. Jos. Schlitz Brewing Co., 16 S. D. 692, 94 N. W. 687 




















NOTES, COMMENTS, DIGESTS 433 


is a rule of evidence only, but, realistically, it must be conceded that it 
materially affects the liability of defendants embraced in this class of 
cases. The rule may be justified upon the grounds of public policy; that 
is, its tendency to induce a greater standard of care as some protection 
against the growing hazards of a highly mechanized society. When the 
rule of res ipsa loquitur is viewed thus realistically, its close relationship 
to the rule of absolute liability announced in Fletcher v. Rylands,*1 and to 
the so-called “humanitarian doctrine” followed in the Missouri courts,*? 
is readily perceived. The interesting lines which mark the distinctions 
between the various degrees of liability for injuries resulting to others 
from the use of one’s property, are really shifting and the elasticity of 
the common law is demonstrated. 

Professor Francis H. Bohlen, in discussing the effect of the rebuttable 
presumption of negligence arising from the application of res ipsa loquitur, 
states: 


“The legal force of a presumption is . . . the additional weight 
given by it to data not in itself of sufficient probative force to permit or 
require the jury to find thé existence of the fact presumed. All such pre- 
sumptions are therefore created by some policy of law which requires this 
abnormal weight to be given to meet some judicially felt need or to accom- 
plish some purpose recognized as desirable.’’43 


That the real reason for the rule, particularly in cases of common 
carriers and evidenced by the multitude of decisions involving carriers by 
rail, is predicated upon public policy, cannot be questioned. The courts 
of Iowa go so far as to admit that the rule in the case of a common car- 
rier actually shifts the burden of proof and places the risk of non-persuasion 
upon the defendant.44 Obviously, the same public interest which seeks to 
protect travellers by rail must reach forward to protect travellers by air. 
A passenger on an airplane can never know what act or omission of the 
pilot or what act of negligence in the maintenance of the airway system 
has resulted in his injury. The theory of the public policy involved was 
very succinctly stated by the Supreme Court of California in the instant 
case: 


“It may safely be asserted that there is no mode of transportation 
where the passenger’s safety is so completely entrusted to the care and 
skill of the carrier. To indulge for a moment in the speculation which 
follows in the wake of the statement just made, if there are those in the 
business of carrying passengers in the air today (and we do not say there 
are) who are sufficiently unmindful of their humanitarian duties as to 
neglect to employ the utmost care in the selection and operation of their 
craft, the industry and the public both will benefit by the application of 
a rule of liability which will either require such care or ultimately eliminate 
them from this field of service.”45 


by L. R. 3 H. L. 330 (1868). 
2. Barrie v. St. Louis Transit Co., 102 Mo. App. 87, 26 /* W. 706 (1903); 
Murphy v. Wabash Ry. Co., 228 Mo. 56, 128 S. W. 481 (1910). 
3. Bohlen, “The Effect of Rebuttable Presumptions of Law Upon the 
Burden *<. Proof, ” 68 U. of Penn. Law Rev. 307, 313 (1920). 
Weber v. Chicago, R. I. &€ P. Ry. Co., 175 Ia. on 151 W. 852 
(1918) : cf.: Mitchell v. So. Pac. R. Co., 87 Cal. 62, 25 P. 245 (1896) : Raub 
v. Los Angeles Terminal Ry. Co., 103 Cal. 473, 37 PR. 374 (1894) ; Worden 
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The advocates of the contrary position urge two major propositions: 
(a) That the application of the doctrine to aeronautical accidents would 
tend to stifle an infant industry ;4® and (b) that, due to the natural hazards 
of air transportation, the inference of negligence cannot reasonably be 
raised from the occurrence of an accident.4? The answer on principle to 
the first proposition is ably stated in the foregoing excerpt from the opin- 
ion of the California Supreme Court. The practical answer is that it is 
entirely possible for air carriers to cover themselves against liability for 
passenger accidents by a system of insurance, thus spreading the losses 
involved. One recent commentator has said: 


“Premiums for aviation public liability and property damage insurance 
are lower than premiums for the same coverage on a large baggage or 
express truck or a truck used for general hauling. Premium rates for all 
forms of aviation insurance are based on loss experience—as improvements 
in the design and construction of aircraft continue and as the skill and 
experience of the operating personnel increase, so may we expect a decrease 
in the premium rates for practically all classes of aviation.’’4§ 


Professor Edwin C. Goddard discusses a similar problem with reference 
to the liability of the common carrier of baggage, stating that but for an 
unfortunate decision of Mr. Justice Nelson the common carrier would 
have remained an insurer without possibility of limitation of liability. He 
states. 


“The carrier would have remained an insurer, and would it not have 
been to his advantage as well ag to that of the shipper? The slight addi- 
tional cost of insurance would have been spread by the carrier over his 
tariffs and eventually paid by the public. The shipper would have been 
protected by the payment of a slight additional cost to his carrier costs 
and both would have been saved the huge cost of litigation that from that 
day to this has flooded the courts with questions about the limitations of 
the carrier’s liability. Moreover, the carrier would have avoided much of 
the resulting irritation and ill-will on the part of the public. 749 


Commenting upon the desirability of a rule of absolute liability, for 
common carriers, Mr. Arthur A. Ballantine, in an article in the Harvard 
Law Review,5° says: 


“The establishment of such liability would have a direct tendency to 
make transportation more safe; it has been found that since employers have 
been absolutely liable for accidents to employees the number of such acci- 
dents has decreased, Such a regulation would relate directly to the char- 
acter of the service, for the protection of the passenger through compensa- 
tion against financial loss from injury is as ciearly a part of the service as 
protection from the injury itself.) 


Although there is no judicial decision indicating that a rule of ab- 
solute liability will be adopted for aircraft or any other common carriers, 
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it is true that the doctrine of res ipsa loquitur achieves approximately the 
same beneficial results for the public, and it was evidently upon that ground 
that the California Supreme Court reached its decision in the instant case. 

As to the second objection stated above, the statistics prepared semi- 
annually by the Department of Commerce indicate that serious accidents 
are very rare in air transport service. One reference to the facts is typical. 
From January, 1930, to December, 1931, a general average of 9,414,428 
passenger miles were flown in scheduled air transport service per passenger 
fatality.52 The common carriers by air are constantly advertising to the 
public the high quality of safety of their transport systems. The Depart- 
ment of Commerce regulations require air transport companies to maintain 
meteorological stations, to provide for adequate inspection of the mechanical 
and structural parts of the plane, to maintain adequate airports with modern 
lighting facilities and to engage only highly skilled pilots, Certainly, the 
defendant, under such conditions, is better able to explain whether or not 
he has complied with these requirements, Under such circumstances, it 
would seem only fair to hold them to all of the liabilities of common car- 
riers under our system of law, and the holding in the instant case seems 
sound in this respect. The accident involved in the instant case was a 
collision between two airplanes and it was urged that the doctrine should 
not be applied due to the fact that two vehicles were involved and either 
might have caused the injuries of the plaintiff. Although there is some con- 
fusion, the weight of authorities is to the effect that presumption of neg- 
ligence arises against the carrier in whose vehicle the plaintiff was at the 
time of the accident.53 In principle, this is consistent with the orthodox 
statement of the rule of res ipsa loquitur which permits the defendant to 
show that any other cause than his own negligence was the proximate 
cause of the injuries of the plaintiff. 

The Supreme Court of Massachusetts, in the case of Wilson v. Colonial 
Airways,4 apparently reached an opposite conclusion to that of the Cali- 
fornia court in the instant case. The Massachusetts case arose out of the 
following facts: A tri-motored Ford transport plane was taking off on a 
scheduled flight from Boston to New York. One of its motors failed in 
the takeoff and it fell into the bay. The Massachusetts court found that 
the inspection of the plane had not been under the control of the defendants 
immediately prior to the takeoff.55 Further, the plaintiff in his pleadings 
relied upon an allegation of a faulty engine, thereby relieving the defendant 
of a general burden of exculpation,5® and consequently the court held that 
the doctrine of res ipsa loquitur was inapplicable. Although in these re- 





52. U. S. Department of Commerce, 3 Air Commerce Bulletin 407 (1932). 

53. Osgood v. Los Angeles Traction Co., 137 Cal. 280, 70 P. 169 (1902); 
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56. Harper &€ Heckel, “Bffect of the Doctrine of Res Ipsa Loquitur,” 22 
Ill. Law tg 724 (1927): Niles, “Pleading Res Ipsa Loquitur,” 7 N. Y. Univ. 
Law Quart. Rev. 415 (1929). 

















436 THE JOURNAL OF AIR LAW 





spects the cases are distinguishable, substantially they seem to present a 
conflict of authority.57 However, from the language of the opinion in 
the Massachusetts case, it seems reasonable to infer that had the plaintiff 
shown the instrumentality to have been within the exclusive control of the 
defendant or his agents, the rule of res ipsa loquitur would have been 
applied.®8 

The reasoning of the court in the instant case, Smith v. O’Donnell, ap- 
pears to be more consistent with an expansion of accepted principles of law 
to meet the changing social conditions of our modern civilization. “If the 
proper degree of care is used a collision in midair does not ordinarily 
occur... .” Will the decision in the California case be a precedent 
for other American jurisdictions? The answer to that question will be 
awaited with interest by the members of both the bench and bar. 

Sam E. Gates. 


WorKMEN’S COMPENSATION—AIRPLANE CRASH—VIOLATION OF STAT- 
uTeE.—[Federal] Deceased, an employee of an oil company, lost his life in 
an aeroplane crash. He had owned the plane for about three years and, 
although he had neither aircraft license nor pilot’s license, had acted as his 
own pilot. He had used the plane occasionally for business, without the 
authorization or knowledge of employer (who knew that he owned it)— 
the employer furnishing an automobile for business purposes. On the day 
of the crash, deceased flew to a nearby town for supplies and, on the take- 
off for the return flight, the plane crashed, deceased being fatally injured. 
An action was brought under the Texas Workmen’s Compensation Law. 
Held, defendant cannot recover. Bugh v. Employers’ Reinsurance Corpora- 
tion, 63 Fed. (2d) 36 (C. C. A. Sth 1933). 

The opinion of the court, although rather ambiguous, appears to be 
based on the ground that deceased was acting outside the scope of his em- 
ployment, on two theories: (1) that he was exposing himself to a peril 
not reasonably inherent in his work; and (2) that the violation of the 
statute, being unauthorized, removed him from such scope. 

As to statutory breach and its effect upon ability to recover under the 
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causing the accident is not under the sole and exclusive control of the person 
sought to be charged with the injury. * * * There is nothing in the record 
to indicate by whom the airplane was inspected. It does not appear that 
the inspectors, to whom the pilot, according to his testimony, turned over 
the airplane on his arrival, and from whom he received it a few minutes be- 
fore he took off, were employed by the defendant. They may have been 
servants of an independent contractor or of one conducting an independent 
business, to whom as mechanics skilled in aircraft the defendant in the exer- 
ocd a high degree of care committed the inspection and repair of the 
airplane.” 
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Workmen’s Compensation Law, in general, the gravamen of the matter 
seems to be whether the sphere of employment is limited by the prohibition. 
This was the rule laid down by Lord Dunedin in the leading case of 
Plumb v. Cobden Flour Mills Company, Lid In the case of A. G. Moore 
& Co. v. Donnelly,2 this doctrine was applied to statutory prohibitions as 
well as to prohibitions of the employer. The general rule, then, is that if 
the statute is one limiting the sphere of employment of the workman, the 
violation of such statute will bar recovery,’ whereas, on the other hand, 
if the statute is one which directs the mode of performance of a task, or 
directs that a task be not done in a certain manner, the workman is still 
within the sphere of employment even though he disobeys the statute. 

Under the statutes of most of the States, including Texas, “wilful mis- 
conduct”5 bars recovery. The courts, therefore, when not able to find a 
bar to liability due to the fact the employee has, by statutory violation, 
acted without the sphere of employment, have the possibility of finding 
that the statutory breach constituted “willful misconduct.” Generally, lia- 
bility is barred on the basis of “willful misconduct,’ when the statute 
violated was designed especially to protect the employee. Whether it was 
so designed is a matter of fact.6 California seems to have gone quite far 
in finding “willful misconduct,” for in the case of Fidelity & Deposit Com- 
pany of Maryland v. Industrial Accident Commission,’ it was held that a 
violation of an automobile speed regulation barred recovery. There have 
been modifications and refinements of the doctrine, but the principles men- 
tioned above are the ones most frequently enunciated by the courts. Of 
course, in order that a breach of statute (or employer's rule) act as a 
bar to recovery on the basis either of the workman having acted beyond 
the scope of authority or of the breach constituting “willful misconduct,” 
there must be proximate cause between the breach and the injury.® 

In what is apparently the only other case squarely considering the 
application of these rules to aviation, it was held that acrobatic flying at 
the time of the crash, in violation of a statute forbidding it, constituted an 
act without the scope of employment.® In the instant case, the scope of 
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the employment is definitely limited by the licensing statutes. Under the 
Texas statute, it is stated definitely that one is barred from acting as an 
aviator unless he and the plane are licensed by federal license.1° On the 
other hand, it would seem that there is a lack of showing of causal con- 
nection between the absence of an airman’s license and the crash, especially 
since the deceased was an experienced aviator.11 It would seem to be 
analogous to the cases of colliding when driving illegally without a chauf- 
feur’s license, which does not bar recovery.12 The court might have as- 
sumed a better position if they had barred recovery solely on the basis of 
absence of plane license, for obviously, in the case of a three-year-old plane, 
the absence of the plane license might be quite significant, It would appear, 
however, that the court should not attempt to bar liability on the statutory 
basis alone; the question of proximate cause would seem to be one which 
should be inquired into, which was not done by the court in the instant case. 

As to whether the plaintiff would be barred on the basis of “willful 
misconduct,” the inquiry must be made as to whether the statutes requir- 
ing licenses were intended to protect the airman. It would appear from 
the reading of the Texas statute that it was intended for the protection of 
the public, not of the airman, for it states: “The public safety requiring 
and the advantages of uniform regulation making it desirable in the inter- 
est of aeronautical progress . . . .”23 On the basis of this statement, it 
would appear that the plaintiff might prevail, since the statute was not 
designed especially for the protection of the employee, but of the public.14 

Ropert A. MENDELSON. 


DIGESTS 


CriMINAL LAW—TRANSPORTATION OF LiguoR BY AIRCRAFT—EVIDENCE.— 
[Federal] This is an appeal from a conviction obtained in the United 
States District Court, fifth circuit, for the carrying of liquor in an air- 
plane. Flying from New Orleans to a point in Michigan, the plane in 
which the appellant, owner and a pilot were flying, was forced down in 
Mississippi and some fifteen cases of imported liquor taken from a hidden 
compartment in the rear of the cabin. Appellant, though admitting to a 
prohibition agent that the plane had been loaded with liquor in New Orleans, 
later took the position that his confession was inadmissable, inasmuch as 
there was not separate proof that the plane had been loaded with liquor 
before it had left New Orleans and it would be as consistent with the 





10. Tex. Vernon's Comp. Stats. (1931 Supp.). Art. 1137b, §2, states: “The 
public safety requiring and the advantages of uniform regulation making it 
desirable in the interest of aeronautical progress that aircraft operating within 
this State should conform with respect to design, construction, and airworthi- 
ness to the standards prescribed by the United States Government with respect 
to navigation of aircraft subject to its jurisdiction, it shall be unlawful for 
any person to navigate an aircraft within the State, whether for commercial, 
pleasure, or non commercial purposes, unless it is licensed and registered by 
the Departments of Commerce of the United States in the manner prescribed 
yd the lawful rules and regulations of the United States Government then in 
orce.” 

$3. “No person shall serve as an airman in connection with any civil 
aircraft when such aircraft is flown or operated in this state until he shall 
have obtained a license under the provisions of the Federal Air Commerce Act 
of 1926 and amendments thereto and the Air Commerce Regulations and Air 
Traffic Rules pursuant thereto.” 

- Compare: Dominion Air Lines, Ltd. v. Strand, 8 N. Z. L. Jour. 342 
(New Zealand Court of Appeal, Dec. 9, 1932), discussed in 4 JoURNAL OF AIR 
Law, 272 (1933). 

12. Wood v. Snyder, 83 Ind. App. 31, 147 N. E. 314 (1926). 

13. Tex. Vernon’s Comp. Stats. (1931 Supp.), Art. 1137b, §2. 

14. Compare: Dominion Air Lines, Ltd. v. St trand, 8 N. Z. L. Jour. 342 
(New Zealand Court of Appeal, Dec. 9, 1932). 
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evidence to state that the plane had been loaded after being forced to 
land. Held: it is within the province of the jury to decide whether the 
liquor was in the plane before it landed or was placed therein after land- 
ing. Appellant’s confession that he was the transporter was definitely ad- 
missible, for, since the liquor was a foreign product and must therefore 
have been transported by someone to the place where it was found, any 
supposition is completely broken down that the liquor was loaded in the 
plane after the forced landing. Judgment affirmed. Vinkemulder v. U. S., 
64 f. (2d) 535. Decided April 19, 1933, U. S. C. C. A, 5th Circuit, 
Mississippi. 
KATHERINE Fritts. 


GasotinE TAx—ComMMERCE—STATE TAx ON GASOLINE USED 1N_INTER- 
sTATE ComMeErRcE.—[U. S. Supreme Court] A Wyoming statute (Wyoming 
Laws of 1929, Sp. Sess., c. 14, amending Laws of 1929, c. 139) levies a 
“license tax of four cents per gallon . . . on all gasoline used or sold 
in this state . . . for domestic consumption” and requires every “whole- 
saler” engaged in the “sale or use of gasoline” within the state to report 
to the state treasurer each month all the gasoline “sold or used” by it in 
the state, and to pay the tax upon it. The term “wholesaler” is defined 
and the statute further provides that “every person . . . who shall use 
any gasoline in this state upon which the said tax has not been paid by 
any wholesaler in this State” shall render a like statement and pay a like 
tax. Respondent brought suit in equity against the state tax officials and 
the cities of Cheyenne and Rock Springs, with which cities it had con- 
tracted for the use of their municipal landing fields, to enjoin the collec- 
tion of a state excise tax levied upon the use of gasoline by respondent 
within the state, as a violation of the commerce clause of the Constitu- 
tion. The trial court upheld the tax and dismissed the bill. This decree 
was reversed by the Circuit Court of Appeals and the injunction was 
ordered: 61 F. (2d) 130, and see comment 4 JourNAL or Arr Law 113. 
The case then went to the United States Supreme Court on a writ of 
certiorari, where the judgment of the lower court was reversed. 

Respondent made no objection to the collection of a tax on the gasoline 
which it purchased in the state, and on which the tax had not been paid 
by the wholesaler, as well as on all gasoline which it sold within the state 
at its airport or withdrew from the tanks for local use. The contention 
of respondent, upheld by the Court of Appeals, was that the tax cannot 
validly be applied to the gasoline imported from outside the state, stored 
in tanks at the airports and used for “filling” the interstate airplanes in 
which it is eventually consumed. The only question before the United 
States Supreme Court was whether the taxation of the gasoline which 
respondent withdraws from storage and uses for “filling” its planes im- 
posed an unconstitutional burden on interstate commerce. 

The Supreme Court upheld the interpretation of the statute as given 
by the officers of the State that the tax is not unconstitutional since it is 
not levied upon the consumption of gasoline in furnishing motive power 
for respondent’s interstate planes, but is rather applied to the stored gasoline 
as it is withdrawn from the storage tanks at the airport and placed in the 
planes. The stored gasoline is deemed to be “used” within the state and 
therefore subject to the tax, when it is withdrawn from the tanks, The 
Court followed Nashville, Chattanooga & St. Louis Ry. v. Wallace, 287 
U. S. — (1933) and held: a state may validly tax the “use” to which 
gasoline is put in withdrawing it from storage within the state, and plac- 
ing it in the tanks of planes, notwithstanding that its ultimate function 
is to generate motive power for carrying on interstate commerce. The stor- 
age and withdrawal from storage of the gasoline is complete before inter- 
state commerce begins, and the burden of the tax is too indirect and remote 
from the function of interstate commerce to transgress constitutional limi- 
tations. Edelman, State Treasurer, et al. v. Boeing Air Transport, Inc., 
53 S. Ct. R. 591, decided April 17, 1933. 

LorRAINE ARNOLD. 








440 THE JOURNAL OF AIR LAW 


NEGLIGENCE—DAMAGE TO AIRCRAFT—EvIDENCE—PROOF OF PARTNERSHIP.— 
[Nebraska] The plaintiff was the owner of a Pitcairn airplane which, 
on the night of January 29, 1931, was parked on the north side of the 
hangar in Omaha. A Stinson plane, which was alleged to be partnership 
property of defendants Arnold and Cahow, was parked on the south side 
of the hangar. Defendant Cahow attempted to start the motor of the 
Stinson but did not have it under control and the plane crossed the hangar 
apron and crashed into plaintiff’s Pitcairn on the other side of the hangar. 
It was alleged that defendant Cahow violated certain Department of Com- 
merce regulations in that no starting blocks had been placed under the 
wheels of the Stinson, that it was not in charge of a licensed mechanic or 
pilot, and that it was not equipped for night flying. Plaintiff sued for 
$1700 damages. Defendant Cahow filed no pleadings, nor did he make 
any appearance at the trial. The District Court, at the close of evidence, 
sustained defendant Arnold’s motion and dismissed the plaitiff’s action 
against him. Plaintiff appealed to the Supreme Court of Nebraska. 

The sole question for the Court to determine was whether the evi- 
dence was sufficient to prove that a partnership existed between defendants 
at the time of the accident and that they were therefore jointly liable for 
the damage to plaintiff’s plane. In that case, the trial court erred in with- 
drawing the case from the jury and dismissing the action as against Arnold. 

An examination of the evidence showed that defendant Arnold denied 
that he was the owner or in any way responsible for the operation of the 
Stinson at the time of the accident and he denied that defendant Cahow 
was his agent or partner. Arnold oftered evidence to show that the pur- 
chasers intended to form a corporation and that such corporation for the 
handling of the plane had been formed before the accident occurred. On 
the other hand, from the deposition of defendant Cahow, evidence was 
offered to show that a partnership did exist between Arnold and Cahow. 
In the light of this conflicting and disputed evidence from which different 
minds might draw different conclusions, the Court Held: plaintiff was 
entitled to have a jury pass on the question as to whether the facts offered 
in evidence were sufficient to warrant a finding that defendants were part- 
ners at the time of the accident and therefore jointly liable for the dam- 
age to plaintiff's plane. The lower court therefore erred in withdrawing 
the case from the jury and dismissing the action against Arnold. The 
judgment was reversed and the cause remanded for further proceedings. 
Interstate Airlines, Inc. v. Arnold, et al., 247 N. W. R. 358 (1933). 

LorrAINE ARNOLD. 


NEGLIGENCE—TRANSPORTATION OF AIRPLANE ALONG A Pusiic Highway— 
VIOLATION OF StaTuTE.—[South Dakota] The plaintiffs who jointly owned 
a Curtiss biplane wished to fly it from a field two miles from their home. 
In furtherance of that purpose, they attached the tail of the plane to the 
rear of an automobile and thus towed it along the public highway in the 
direction of the field. The road was completely obstructed by the wings 
of the plane which extended beyond the width of the road. To circum- 
vent the passage of other travelers, one of the plaintiffs would go on ahead 
when someone appeared and signal with a white flag for the conveyance 
to come to a stop, go up a side road or make such arrangements as the 
situation warranted. The defendant was signalled as were others, but he 
totally disregarded plaintiff's efforts of safety, and ran his car into the 
right wing of the plane. An action for damages, because of defendant’s 
failure to exercise due care, resulted in a verdict and judgment for the 
plaintiff for $500 and cost. Defendant’s motion for a new trial was denied, 
whereupon he appealed upon two grounds: (1) the evidence was not 
sufficient to sustain the verdict; (2) as a matter of law the plaintiff was 
contributorily negligent, since he violated a statute. The court resolved 
both objections in favor of the plaintiff. Harvison, et al. v. Herrick, 248 
N. W. 205. Decided April 24, 1933, by the Supreme Court of South Dakota. 

The second objection is of interest. A statute, Rev. Code, 1919, Sec. 
4309, provides that “every person who shall without authority . . . ob- 
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struct . . . any public highway .. . shall be deemed guilty of a 
misdemeanor . . . and liable for all damages to person or property by 
reason of the same.” However, another statute, L. 1927, Ch. 141, Sec. 3, 
allows for the transportation of a large article over the highway after the 
issuance of a special written permit for a single trip by the County High- 
way superintendent. The violation in the instant situation consisted in not 
having the special permit. The court refused to look upon this violation as 
negligence per se, unless it in some manner contributed as part of the 
proximate cause of the damage. The presence of the permit, it was believed, 
would not have varied the plaintiff’s operations; they exercised due care. 

Apparently, the court extended itself to reach this result. The statute 
expressly makes any obstructor of the highway, without authority, liable 
for damages. This provision seems to create negligence per se, yet the court 
refused to so rule. The statute furthermore was intended to protect trav- 
elers on the road from the dangers of obstructions. The special permit 
was in the form of a dispensation in special situations. While the actual 
presence of the permit in the plaintiff’s pocket may not have avoided the 
accident, yet it must be assumed that it would only be granted after a 
careful analysis of dangers by the highway superintendent. The question 
of proximate cause when a statute has been violated is really an attempt 
to discover whether the statute proposes to protect from the type of injury 
involved. Cf. Green, Rationale of Proximate Cause [1927], p. 40. For a 
criticism of the use of proximate cause in statutory and administrative 
violations, see comment, 4 JouRNAL oF Air LAw 283-5; and for a discussion 
of the effect of a violation of a statute upon the question of negligence, 


see comment, 4 JouRNAL oF AiR Law 285. 
Leo FREEDMAN. 


TAXATION—STAMP TAx ON AIRCRAFT PASSENGER TICKETS—AIRCRAFT AS 
VESSELS WITHIN MEANING oF FEperAL Revenue Act.—[Federal] In Gen- 
eral Counsel’s Memorandum No. 7152 (C. B. VIII-2, 429), the conclusion 


was reached that the stamp tax, provided for in Schedule A(5), Title VIII, 
of the Revenue Act of 1926, as amended by Section 442 of the Revenue Act 
of 1928, imposing a stamp tax on tickets sold or issued in the United States 
for passage by vessel to foreign ports other than ports in Canada, Mexico, 
or Cuba, is not applicable to tickets for passage by land planes, but that it 
is applicable to tickets for passage on seaplanes, hydroplanes or amphibians. 
By Rev. Stat. Sec. 3, “The word ‘vessel’ includes every description of 
water craft or other artificial contrivance used, or capable of being used, 
as a means of transportation on water.” 

The ruling in G. C. M. No. 7152 was questioned and has since been 
modified, largely upon the authority of the case of McBoyle v. United States, 
283 U. S. 25; see comment 2 JourRNAL or Air Law 437 (1931). Admittedly, 
the term “vessel” etymologically is broad enough to signify any container, 
irrespective of the medium in which it operates. Yet, in its common 
meaning, when used with respect to transportation, the term signifies some 
craft which actually moves and conducts its business of transportation on 
the water. When Congress has used the term in a statute pertaining to 
water carriage, the statute should not be construed as applicable to aircraft 
whose use of the water is only for taking-off and landing, and not at all 
during its main business of transportation by air. The brief presented in 
behalf of counsel also indicated the discriminatory effects of such an in- 
terpretation as between passengers using the various aircraft services—even 
on a single airline. As stated, G. C. M. No. 7152 was modified by G. C. M. 
No. 11539, XII-13-6104, 233 C. C. H. 3051. . ‘ 

; De FE, 


TAXATION—EXEMPTION—LAND LEASED AS Navat AvIATION Base Con- 
STRUED AS ARMorY.—[Michigan] Five acres of land were acquired by the 
state of Michigan upon which was expended $100,000 by the state and 
$500,000 by the federal government to establish an airport. To this was 
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added 379 acres of leased land, to form a United States Naval Reserve 
aviation base. The land which was leased and the equipment contained 
thereon was placed on the assessment roll by the assessor of the township. 
Protest was made on the ground that the land was not legally assessable 
since it was being used for military purposes. Section 692 of the Com- 
piled Laws of Michigan [1929] exempts from taxes “armories erected” 
by governmental.or private agencies and used by the militia. The town- 
ship board of review refused the exemption whereupon an appeal was 
taken to the State Tax Commission where the exemption was granted. 
The court in the instant case upheld the order of the State Commission. 
It was admitted that armories in their narrow sense would not include sur- 
rounding land, but to further the intent of the statute in increasing the 
efficiency of the military establishment of the state, a broad construction 
was adopted. It was pointed out that surrounding lands used for drilling 
purposes are part of a military establishment. The land here in question 
when properly leased for an aviation base is part of the military establish- 
ment and therefore exempt from taxation. 

Three judges dissented, pointing out that statutes exempting private 
property from taxation must be strictly construed. Further, that the words 
“armories erected” obviously referred to buildings only and so carried its 
own boundaries by clear legislative expression. Grosse Ile Tp. et al v. 
Saunders et al., — Mich. —, 247 N. W. 912 (April 4, 1933). 

Leo FREEDMAN. 


























WorkKMEN’s COMPENSATION—AIRCRAFT Pitot AS EMPLOYEE oR INDEPEND- 
ENT CONTRACTOR—COMPENSATION.—[Texas] Plaintiff brought suit to recover 
workmen’s compensation for the death of her husband, an airplane pilot 
in the employ of the Texas Worth Tool Company, a corporation, which 
carried workmen’s compensation insurance with appellant company. From 
a judgment in favor of the plaintiff given in the District Court, defendant 
company brought error to the Court of Civil Appeals of Texas. Writ of 
error was granted. 

The deceased was employed by Mennis, the President and General 
Manager of the Texas Worth Tool Company, to pilot the plane belonging 
to him (Mennis) as and when needed, for $10 a day and expenses. When 
the plane was used in the corporation’s business the President and General 
Manager reported his expenses of such trips and included as such the $10 
a day and expenses of the pilot, and the corporation paid same. Kelly, 
the pilot, worked under this arrangement on an average of 3 days a week 
for 3 months before the accident occurred, although his pay was not in- 
cluded in the pay roll of the company, on which premiums for the policy 
sued on were computed. The accident occurred when Kelly was piloting 
the plane for his employer on corporation business, and both pilot and 
employer were killed. 

On special issues the jury found that Kelly was an employee of the 
Texas Worth Tool Company, was in the course of his employment, was 
not in the employ of Mennis, the President and General Manager, that $70 
a week was an average weekly wage, and that Mennis was not an inde- 
pendent contractor on this trip, nor was deceased, Kelly. 

The Court of Civil Appeals examined the assignments of error and 
Held: (1) The evidence was sufficient to support the verdict finding that 
deceased pilot was an “employee” of the Texas Worth Tool Company and 
not an “independent contractor” since (a) the materials and appliances of 
his work were supplied by a person who had the right to stand in the 
place of the company, and did so, according to the finding of the jury; (b) 
there was no evidence that Kelly exercised or claimed any control over 
his work except such of those details of the actual flying that were beyond 
the ability of his employer, but rather, Kelly went when, where, and by 
that route and carried those people and that baggage as his employer told 
him to do; (c) while Kelly was not carried on the pay roll of the Texas 
Worth Tool Company, still that company was knowingly and intentionally 
paying his hire of $10 a day under the head of expenses of General Mana- 
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ger Mennis on company business; (d) to employ a driver for a vehicle 
to carry those representing the company in order that they may confer 
with salesmen regarding the company’s business is within the usual course 
of that business. (2) Error, if any, in determining wages received by de- 
ceased employee was harmless, where the evidence showed that 60% of 
the minimum weekly wage exceeded the maximum weekly compensation. 
(3) In a compensation case, a statement by plaintiff’s counsel relating to 
objections to testimony was not so prejudicial as to require mistrial. (4) 
In a compensation case, argument of plaintiff’s counsel relating to the busi- 
ness of writing insurance for employers was not so prejudicial as to re- 
quire discharge of jury. The judgment of the lower court was therefore 
affirmed, Texas Employers’ Insurance Association v. Kelly, et al., 56 S. W. 
Rep. (2d) 1108 (1932), rehearing denied Nov. 19, 1932. 
LorrAINE ARNOLD. 
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Department Editor Frank E, QuinpRy 


AIRCRAFT AND THE LAW. By Harold Lincoln Brown. New York: 
Robert O. Ballou, 1933. Pp. viii, 360. 


For purposes of speed, modern aircraft engineering has not hesitated 
to break with conventional design. For reasons of sales promotion, airline 
management has not feared to break with traditional psychological appeals. 
It is not surprising, then, to find air law exponents breaking with orthodox 
methods. The author of this latest work on aeronautical law has offered the 
layman a law book which, as to design and color scheme, lacks all the un- 
interesting elements that characterize the customary legal treatise, and which, 
as to style and reader interest, should rival any novel. The captious critic 
might suggest, however, that in giving the reader such a rapid “cross-juris- 
prudence” flight, some of the domain seemed rather blurred and that, pos- 
sibly, the analytical had been somewhat sacrificed to the pictorial. 

Despite the citation of twenty-five texts, fifty articles, and three hundred 
and fifty cases in the footnotes, the book has been obviously written for 
the layman. The author has merely drawn together leading views into 
convenient compass, and has not attempted to furnish more than the threads 
which bind these ideas together. The chapter headings include: (1) In- 
troductory Survey, (2) Historical Developments, (3) Maritime Considera- 
tions, (4) Airspace Sovereignty and Ownership, (5) Contractual Elements 
of Air Travel, (6) Negligence, (7) Crimes, (8) Liabilities of Air Carriers, 
(9) Insurance, (10) Federal and State Control, (11) Airports, and (12) 
Residuary Matters in Conclusion, 

The volume is well worth having for its broad, general treatment of 
the subject. It should be of particular interest and value to students in the 
various air schools throughout the country who desire to obtain the latest 
accurate legal information in this rapidly developing branch of law. But 
those who are familiar with the legal problems in the field will find in it 
little that is new. 


Fy. D. F. 


AERONAUTICAL LAW, 1933 SUPPLEMENT. By W. Jefferson Davis. 
Los Angeles: Parker, Stone & Baird Co., 1933. Pp. xiv, 222. 


The 1933 Supplement to W. Jefferson Davis’ Aeronautical Law would 
be in a very bad way were it not for the O’Donnell cases, Smith v. New 
England, Swetland v. Curtiss and the work of the American Law Institute. 
Lengthy quotations, frequent repetitions and numerous citations from the 
author’s 1930 edition fill most of the pages and add little to what the 
author terms his contribution as to “what the law should be.” 

The author seemingly has a grievance against the upper courts in the 
State of California by reason of the decisions rendered in the O’Donnell 
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cases and therefore uses one-third of the volume in explaining why the 
decisions are wrong. 

The author describes “air pockets” as one of the natural forces or con- 
ditions which are beyond human control (and he might have added human 
knowledge) in his plea to the courts to not.invoke the res ipsa rule. 

The Digest of “Illustrative Aeronautical Cases” covering one-quarter 
of the volume is of doubtful value when compared with the U. S. Aviation 
Reports and numerous articles on the subject of air law contained in the 
law journals devoted to that subject. 

All in all, Mr. Davis should have been satisfied with his 1930 volume. 


Howarp H. WixorF. 


LE DROIT AERIEN FRANCAIS ET ETRANGER. By Jean Constan- 
tinoff. Paris: Edouard Duchemin, 1932. Pp. 341. 


While the title of this text covers a very broad field, the main body 
of the material is devoted to a study of the aeronautical law of France, 
The first chapter outlines, in seven pages, the problems associated with the 
right of flight. Despite the fact that the book was completed in May of 
1932, the only American decision which seems to have had the attention 
of the author is that of Johnson v. Curtiss Northwest Airplane Co., de- 
cided in Minnesota in 1923. The reader is at once aware that any foreign 
comparisons are of doubtful value, unless based upon more recent data. 

Chapter II sets out the most signficant provisions of the French regu- 
lation, including legislation, decrees and orders. Chapters III and IV dis- 
cuss, in greater detail, the regulatory provisions—the former dealing with 
questions of nationality, registration, airports, certificates of airworthiness, 
pilot’s licenses, salvage of aircraft, et cetera; the latter is concerned with 
those regulations which deal with liability. 

Chapters V and VI develop the French case law relative to liability. 
They explain the air transport liability to the passengers, to third persons, 
to goods, and the liability of the aircraft manufacturer. The responsibility 
of the government for injuries caused by the operation of state aircraft is 
the subject of chapter VII. 

A five-page chapter suggests the problems associated with aircraft 
mortgages, and the subject of insurance is very briefly treated in Chap- 
ter IX. Rather abruptly, the discussion shifts to state aid and encourage- 
ment of aviation, but Chapter X offers a valuable discussion of the French 
system of subsidies to aeronautics and, to American readers, is one of the 
most interesting parts of the whole book. 

Chapters XI and XII offer sixty pages of foreign legislation and juris- 
prudence, but are so fragmentary as to be of no particular value. A select 
bibliography, published as an appendix, and containing references to legis- 
lation and leading cases would have been more useful, despite the fact that 
the author has attempted to summarize the important provisions of each 
law. If the outline of the regulatory system of the United States (pp. 
204-5) is a fair sample, the reader will at once be skeptical of the reliability 
and usefulness of these chapters. 

The final chapters (XIII and XIV) deal with international develop- 
ments, including a brief account of the Citeja activities and a more com- 
plete picture of the work of the Cina. Some of the commercial air navi- 
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gation treaties are discussed and a final word concerns the Pan-American 
convention. Three Annexes set forth the French law of 1924, the Cina 
Convention, and the Warsaw Convention. 

The author, in attempting to satisfy the demands of his title, has chosen 
too large a field for his 290 pages of text. The large portion of the work 
concerned with liability will be found particularly valuable, but some other 
important topics have been quite inadequately treated. Though the author’s 
preface opens, “Une littérature relativement abondante mais trés éparpillée 
et le plus souvent superficielle a été produite sur le droit aérien en France 
et a l’étranger,” it would seem that this book may not entirely escape 
similar observations. 


BP. Dk. 


REPORT OF COMMITTEE ON AIRPORT TRAFFIC CONTROL. 
U. S. Department of Commerce, Aeronautics Branch. Washington: 
Government Printing Office, 1933. Pp. 49. 


It may be somewhat difficult to realize that the volume of flying activi- 
ties has already become so great as to give rise to a special study relative 
to airport traffic control. However, the Aeronautics Branch, with its cus- 
tomary farsightedness, recognized this need several years ago, and, in ac- 
cordance with the broad provisions of the Air Commerce Act of 1926, ap- 
pointed a committee of experts to consider the question of traffic control, 
(1) to promote safety of operations at and about airports, (2) to speed up 
the movement of traffic, and (3) to provide uniformity in order to escape 
the confusion and uncertainty which would result from the acceptance of 
a variety of local regulatory codes. The principal committee organized 
some twenty-eight subcommittees, at the leading cities, consisting of en- 
gineers, airport managers and airline officials. It is apparent that the com- 
mittee received much valuable information from, and relied heavily upon, 
the subcommittees who were requested (a) to assist in promoting safety 
and a more regular traffic flow, (b) to compile data on actual airport traffic 
conditions, and (c) to furnish the practical experience necessary to achieve 
a fair goal of reasonable uniformity. 

After a careful introductory statement outlining the problem and the 
method of approach, the report, in Part II, discusses the general progress 
made in landing-area design. Five systems are explained and these include 
(1) the single-movement landing area, (2) the dual-movement landing 
area—permitting simultaneous take-offs and landings, (3) the tandem land- 
ing area, (4) landings to right of fixed traffic axes, and (5) landing on 
control-tower side of fixed traffic axes. 

Part III is devoted to the signaling systems and requirements, includ- 
ing radio control, aural systems (thought to be of little practical value), 
and the visual system. The detailed discussion pertains to the visual aids, 
such as traffic control signals, wind-direction indicators, stand-by signals, 
landing-area flood lights, etc. 

Five appendices, composing about half the report, deal with (a) uniform 
airport field rules, (b) air-traffic-control projectors, (c) directional smoke 
generators, (d) time studies of airport traffic flow (consisting of subcom- 
mittee reports), and (e) a list of the various subcommittees. 
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BOOK REVIEWS 


This report, like other Department publications, is thorough and well 
done, It is amply illustrated and should be invaluable to all persons inter- 
ested in airports—whether the latter be existing or prospective. 


FB: DF. 


THE AIRCRAFT YEARBOOK FOR 1933. Edited by Aeronautical Cham- 
ber of Commerce of America, Inc. New York: D. Van Nostrand 
Co., Inc., 1933. Pp. vii, 506. 


Practically half of this year’s volume of the Aircraft Yearbook com- 
prises a very careful summary of development and progress in aviation, 
with respect to traffic, legislation, airports, air schools, private flying, and 
general growth in the American republics of the western hemisphere and 
throughout the world, each subject discussed separately in a chapter of an 
average ten-page length. For the lawyer interested in aviation, or the 
airman interested in law, there are two brief chapters devoted to Aeronautic 
Promotion and Regulation, and Aeronautical Law and Legislation, All 
facts throughout the book seem accurate, clearly told, and make no attempt 
to gloss over anything for the sake of a cheerful propaganda—for some- 
times the report shows not progress but retrogression, as in the instances 
of the effect of the general economic conditions on the industry, and the 
effect of the higher air mail rates on the volume of mail carried. 

Part II of the Yearbook deals with the progress in manufacturing and 
engineering, new designs for aircraft, new features making for greater 
speed and more safety and comfort. Part III records important events 
which happened during 1932, air races throughout the world, new records 
for height and speed, duration record flights, trans-oceanic and world flights. 
Statistical tables dealing with every phase of aviation in this country, and 
showing comparative figures for 1932 and previous years, comprise the thirty 
pages of Part IV. The last section includes a complete directory of aviation 
officials, governmental and association, American and foreign; further, it 
lists all domestic and foreign aviation publications, airports, approved flying 
schools, and so forth; lastly, this section includes a trade index of aircraft 
and engine manufacturers, exporters, publishers and so forth. 

A great deal of excellent material is compactly set forth within the 
compass of these 500-odd pages. Anyone interested in any phase of aero- 
nautics will find here something of educational value in his particular field. 
As a record of growth and progress throughout the past fifteen years, which 
is as long as the Yearbook has been published, there is perhaps no better 
book available. 

KATHERINE Fritts. 
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